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a Supreme Court of the District of Columbia. 

In Equity. 

No. 41673. 

Henry T. Read, by J. Harrington Edwards, Attorney in 

Fact, Plaintiff, 

vs. 

Hubert Work, Secretary of the Interior, and William 
Spry, Commissioner of the General Land Office, De¬ 
fendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered that in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: 







Court of Appeals of the District of Columbia 


No. 4734. 

Henry T. Read, &c., Appellant, 


vs. 

Hubert Work, Secy., &c., et al. 


1 Filed Feb. 2, 1928. 

In the Supreme Court of the District of Columbia. 

In Equity. 

No. 41673. 

Henry T. Read, by J. Harrington Edwards, Attorney in 

Fact, Plaintiff, 

vs. 

Hubert Work, Secretary of the Interior, and William 
Spry, Commissioner of the General Land Office, De¬ 
fendant. 


Motion for Supplementary Order. 

Now comes the Plaintiff, by Counsel, and moves the Hon¬ 
orable Court to grant a supplementary order, as here¬ 
after specified, in the above entitled cause, for the following 
reasons: 

1. That on January 4, 1928 and on January 21, 1928, the 
defendant, Hubert Work, through and by Edward C. Fin¬ 
ney, First Assistant Secretary, signed and promulgated 
two decisions, copies of which are attached herewith as 
‘‘Motion Exhibit One,’’ in the so-called case of Francis S. 
Whitten, et al., vs. Henry T. Read; Division “K,” Gaines¬ 
ville 016724, 016857, 018596 and Interior Department 
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A-2360; directing the defendant, William Spry, Commis¬ 
sioner of the General Land Office, and other persons under 
his authority and control, to proceed with a certain pre¬ 
tended hearing, which is now already ordered by George C. 
Crom, Register of the Gainesville, Florida, Land Office, for 
the purpose of taking evidence as to the following points, to 
wit: 

In the decision of Januarv 4, 1928: 

*‘l. Was the tract shown on the plat of 1875 as lots 1 and 
2 of said Sec. 19 of such character on September 28, 1850, 
as to pass to the State of Florida under the swamp-land 
grant, and is Whitten possessed of the rights of the State 
under the swamp-land grant? 

“2. Is Whitten possessed of the rights of Pent in lot 2 
under his commuted homestead entry? 

‘‘3. W as Whitten in actual possession of the tract on June 
19, 1920? If so, under what color of title or claim of right, 
if any.’’ 

2 In the decision of Januarv 21, 1928: 

^^1. Were the tracts shown on the plat of 1875 as lots 1 
and 2 of said Sec. 19, or either of them, of such character 
on September 28, 1850, as to pass title thereto to the State 
of Florida under the swamp-land grant? Who is now pos¬ 
sessed of the rights of the State of Florida, if any, under 
the SAvamp-land grant? 

‘‘2. Who is now possessed of Pent’s rights, if any, under 
the commuted homestead entry? 

‘‘3. Were' these lots vacant land subject to homestead 
entry on June 19, 1920, the date the Read application was 
filed? 

“4. Is Whitten or his assigns entitled to a preferred 
right to make entry for lot 2? Is Whitten or his assigns 
(as to the north part) and Peering or his assigns (as to 
the south part) entitled to a preferred right to make entry 
for lot 1?” 

2. That the said Orders, ‘‘Motion Exhibit One,” of the 
said defendant, Hubert Work, by and through the said 
First Assistant Secretary, Edward C. Finney, to take testi¬ 
mony are contrary to, in violation of and in contempt, of 
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the Writ of Injunction issued and served upon the defen¬ 
dants under date of November 19, 1926, Record page 20, in 
the name of the Chief Justice of this Court, under the seal 
of the Supreme Court of the District of Columbia, ad¬ 
dressed to the Secretarv of the Interior, Hubert Work, and 
to the Commissioner of the General Land Office, William 
Spry, enjoining and commanding them that they ‘^do not en¬ 
force any or either of the certain rulings, holdings or deci¬ 
sions mentioned and complained of in the aforesaid bill of 
complaint to the extent of rejecting or cancelling the forest 
lieu selection of Henry T. Read, known in the General Land 
Office as Gainesville 016724 * * and further enjoining 
them that they ‘H’rom henceforth give full legal force and 
effect to the aforesaid selection of Henry T. Read of the 
said land,’’ which said Writ of Injunction contemptuously 
ignored by the defendant, Hubert Work, was wholly pre¬ 
pared by the Honorable Justice of the Supreme Court pre¬ 
siding in said cause, after a full and complete presentation 
by both sides, and was not a form prepared by either coun¬ 
sel for plaintiff or for defendant. That the said Writ is in 
accordance with this Court’s Decree of November 19, 1926 
(Record p 19). That upon appeal from the said Decree of 
November 19, 1926 (Record p. 19), the Court of Appeals, 
under date of November 7, 1927, affirmed the Decree of this 
Court, and under date of November 26, 1927, denied the de¬ 
fendants Petition for rehearing. That the said defendants 
elected not to file a petition for writ of certiorari to 
the United States Supreme Court, and on or about 
3 January 4, 1928, the mandate of the Court of Ap¬ 
peals was returned to this Court. That the said 
Writ of Injunction of November 19, 1926, Record page 20, 
and the Decree awarding the same are now final and con¬ 
clusive. 

3. That the said ‘‘Motion Exhibit One” is also contrary 
to, in violation of and in contempt of the said Decree of 
this Court of November 19, 1926, (Record, p, 19), wherein 
the said defendant, Hubert Work, is enjoined and com¬ 
manded “not to enforce any or either of the certain rulings, 
holdings or decisions mentioned and complained of in the 
plaintiff’s aforesaid bill of complaint to the extent of re¬ 
jecting or cancelling the forest lieu selection of Henry T. 
Read, “and wherein, the said' defendant is commanded 
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from henceforth ‘‘to give full legal force and effect to the 
said selection of the said Henry T. Read.” 

4. That the said decisions, “Motion Exhibit One,” are 
also contrary to, in violation of and in contempt of the 
Decree of this Court of May 9, 1926, for the reasons as 
stated heretofore. 

5. That unless the relief here requested is granted, the 
said defendants in the said decisions of January 4, 1928 
and Jaiiuarv 21, 1928, will whollv disobev the said decrees 
and the said writ and will ignore the findings of fact of this 
Court and of the Court of Appeals upon which the said de¬ 
crees and writ are founded and will refuse to refrain from 
cancelling the said selection of Henry T. Read, and will 
refrain from giving the said selection full legal force and 
effect, and will sweep aside the findings of fact of this 
Court and of the Court of Appeals, and will seek to cancel 
the said selection of Henry T. Read, and will seek to re- 
y'lve a certain cancelled and rejected swamp claim and the 
cancelled homestead entry of one Pent, each of which was 
held by this Court and by the Court of Appeals not to be 
an adverse claim June 19, 1920, the date of the Read selec¬ 
tion, and will seek to hold the land in question on June 19, 
1920 was not subject to homestead entry, contrary to the 
finding of this Court and of the Court of Appeals, and 
will seek to hold that one Charles Deering is a claimant 
adverse to Read as to the south half of lot one on June 19, 
1920, contrar^^ to the finding of this Court and of the Court 
of Appeals, and will seek to hold that F. S. Whitten was 
entitled to preference under the public land laws for the 
said land, over the said Read, on June 19, 1920, contrary 
to the finding of this Court and of the Court of Appeals. 

6. That affidavit of counsel is herewith attached, 
4 as “Motion Exhibit Two,” substantiating all 

statements herewith. 

That the movant prays the Honorable Court herewith 
to grant and to enter a supplementary order directing the 
defenc^ants, Hubert Work, Secretary of the Interior, and 
William Spry, Commissioner of the General Land Office, 
and all persons acting by or under their authority or con¬ 
trol, to refrain from proceeding with the taking of testi¬ 
mony as directed in the said decisions of January 4, 1928 
and/or January 21, 1928, “Motion Exhibit One,” and fur- 
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ther prays the Honorable Court to give the movant such 
other and further relief as the Court may deem necessary 
for the relief of the movant and for the vindication of the 
Court’s jurisdiction by reason of its said decrees, writ of 
injunction and findings of fact. 

CHARLES R. PIERCE, 
Counsel for Henry T. Bead. 

State of Florida, 

County of Dade, ss: 

Before me, the undersigned, a Notary Public for the 
State of Florida at largo, aforesaid, personally appeared 
Charles R. Pierce, who, by me being first duly sworn, on 
oath says that he is Attorney for Henry T. Read, that he 
has read the foregoing Motion for Supplementary Order, 
and is acquainted with the contents thereof, and the several 
matters and things therein set forth and contained are true, 
as he verily believes. 

CHARLES R. PIERCE. 

Subscribed and Sworn to before me this 30th day of 
January, A. D. 1928. 

[notarial SEAL.] WAYNE ALLEN, 

Notary Public, State of Florida at Large. 

My commission expires:-,-. 

State of Florida, 

County of Dade, ss: 

Before me, the undersigned, a Notary Public for the 
State of Florida at large, as aforesaid, personally appeared 
before me C. H. Hale, who, by me being first duly sworn, 
on oath says that he personally mailed a copy of the fore¬ 
going Motion for Supplementary Order and exhibits to 
E. O. Patterson, Solicitor for the defendant in the above 
entitled cause, as evidenced by Postoffice Registry Receipt 
hereto attached. 

C. H. HALE. 

Subscribed and sworn to before me this 30th day of 
January, A. D. 1928. 

[notarial seal.] WAYNE ALLEN, 

Notary Public, Florida at Large. 


My commission expires 
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5 ‘^Motion Exhibit One” comprises Department of 
the Interior’s Orders of January 4, 1928, and Janu¬ 
ary 21, 1928, in re Division “K,” Gainesville 016724, 
016857, 018596; Department of the Interior A-2360, with 
Letters of transmittal to Gainesville and Gainesville Or¬ 
ders for Hearing. 

6 In the Supreme Court of the District of Columbia. 

In Equity. 

No. 41673. 

Henry T. Read, by J. Harrington Edwards, Attorney in 

Fact, Plaintiff, 

vs. 

Hubert Work, Secretary of the Interior, and Wiliam Spry, 

Commissioner of the General Land Office, Defendants. 

“Motion Exhibit Two.” 

Affidavit to Accompany Motion. 

Charles R. Pierce, being first duly sworn according to 
law, deposes and says: That he is counsel for the plaintiff 
in the above entitled cause. 

That on September 6, 1923, (Record p. 1), Read filed a 
Bill of Complaint in this case setting forth the facts accu¬ 
rately and as shown by the Departmental records. The 
Secretary, after much consideration, taking forty-five days, 
adopted said statement of facts, by his election to stand 
upon his Motion to Dismiss (Record p. 13). Government 
counsel in the brief No. 4245, p. 28, before the Court of Ap¬ 
peals, stated that the facts shown by the plaintiff in the 
Bill proved too much, in other words proved the Depart¬ 
ment’s Motion to Dismiss. This Court ruled upon said 
facts and entered its decree of May 9, 1924 (Record, p. 13). 
The Court of Appeals sustained final decree December 7, 
1925 (10 Fed. 2d, 637). 

After the Department ignored the decree of May 9, 1924, 
and refused to be bound by the facts it represented to be 
true. Read again came before this Court, April 24, 1926, 
askirig enforcement of the Court of Appeals mandate. The 
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Department asked thirty days’ time to make a new show¬ 
ing of facts, but defaulted. Since the Department offered 
no new facts, tliis Court entered its decree of November 19, 
1926 (Record p. 19). Upon appeal this Court was affirmed 
by the Court of Appeals, November 7, 1927. 

7 That, thereupon, the Department filed a Petition 

for Rehearing. The Court had previously ruled that 
no claims shown by the Bill of Complaint and Exhibits re¬ 
quired the joining of the claimants as indispensible par¬ 
ties. The Secretary represented he was considering 
claims, and if the claimants were joined they would de¬ 
prive the Court of jurisdiction. That in no place did the 
Secretary state who the claimants were, but implied they 
were new claims not previously considered by the Court. 
That tlie Secretary refused to disclose the claims, but asked 
a modification of the decree to consider them. 

That the Court of Appeals denied the Petition for Re¬ 
hearing and ruled that as to matters not of record the de¬ 
crees did not prevent action thereon. But as to matters 
of record the decrees were binding. 

That the Secretary again purporting to believe that the 
decrees were not binding as to matters of record, proceeded 
as though the said decrees were not binding as to matters 
adjudicated and closed. 

That the mandate of the Court of Appeals went down 
January 4, 1928. The Courts have never held the Depart¬ 
ment could not act upon matters not res adjudicata. The 
Courts have held in every decision the Department may 
not ignore matters which are res adjudicata. 

However, on January 4, 1928, ‘‘Motion Exhibit One,” 
the Secretary issued an order acting upon the Read case to 
direct a hearing to take testimony on three matters 6f rec¬ 
ord before the Courts, to wit, (a) the dead swamp claim; 
(ft) the dead Pent claim; and (c) the alleged Whittfen oc¬ 
cupancy claim, “swept aside” by two decrees affirmed by 
two Court of Appeals’ decisions. Absolutely no new point 
is raised by said letter. They are all three matters upon 
which the Courts have repeatedly held the Depai^tment 
must act in accordance with the law, as found by the Courts 
based upon the record. 

In this affidavit it is our purpose to show what some ad¬ 
ditional records in the Department,, too bulky to attach, 
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show as to the facts admitted. We have copies of the docu¬ 
ments ready to produce in open Court if necessary. We 
refrain from giving our interpretation thereof, but let the 
documents speak, to show the Department did not improvi- 
dently admit Bead’s Bill of Complaint. When the De¬ 
partment admitted Read’s Bill it was only going according 
to its own records. It has taken several years and suc¬ 
cessive defeats for the Department to discover that its ad¬ 
missions were improvident. 

8 I. Swamp Land Petition to Revive. 

That ‘‘Motion Exhibit One” calls for certain evidence in 
part as follows: 

‘‘1. Was the tract shown on the plat of 1875 as lots 1 and 
2 of said Sec. 19 of such character on September 28, 1850, 
as to pass to the State of Florida under the Swamp Land 
Grant, and is Whitten possessed of the rights of the State 
under the swamp-land grant?” 

The Petition for Rehearing calmly insists the Courts 
have nought to do with public land claims pending before 
the Department. The implication is that the Courts in this 
case ‘‘butt in” on the Department’s business and purported 
to tell the Department how to run its affairs. 

Far from it. Here is what happened. 

Read, having the right to do so, went into Court. He 
stated a good cause of action. The Secretary is no more 
immune from suit than any other resident of the District 
of Columbia; Philadelphia Company vs. Stimson, 223 U. S. 
605. That Read’s Bill of Complaints showed facts en¬ 
titling him to relief, this Court has ruled several times, and 
the Court of Appeals three times,—perhaps four, as the 
Secretary’s Petition for Special Appeal was denied. 

But the Secretary wanted to end the suit by a technical¬ 
ity. He did not want to answer. He therefore, filed a 
Motion to Dismiss (Record p. 12). Reason No. 2 of the 
Motion called the attention of the Court to certain adverse 
claims shown “ow the face of the Bill and its exhibits.^* The 
Secretary asked the Court to rule that these adverse claim¬ 
ants were indispensable parties. 

In other words, the Secretary invited the Court to look 
into this matter of adverse claims. The Courts, therefore, 
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did not ‘‘but in.’’ They were invited and urged to pass 
upon these adverse claims by the Secretary himself. There¬ 
fore the Court did search the record as urged by the Secre¬ 
tary. 

In Work vs. Crimora Manganese Corporation, 16 Fed. 
2d, 537, the Court said: 

“The motions to dismiss search the record y and there¬ 
fore, in determining whether the action of the Secretary 
was arbitrary and capricious, we may consider his deci¬ 
sions in each case.’’ 

In other words, the Motion to Dismiss, (Record p. 12), 
required a search of the record, including decisions for 
any ground on which the Court could decide in favor of 
the Secretary. The Motion to Dismiss contended 
9 that indispensable parties were not joined. The Sec¬ 
retary has repeatedly enumerated as an indispensa¬ 
ble party the alleged swamp claim. If the Court had con¬ 
sidered this alleged swamp claim to be even a doubtful 
claim, this Court and the Court of Appeals would have dis¬ 
missed Read’s bill. It, ho-ever, did not consider it even 
doubtful. 

As to the swamp-land claim the Secretary admitted 
Read’s bill, which by Paragraphs IV and XIX, pages 2 
and 9, the Exhibits “A’’ to “P,’’ being the decisions and 
records of the Department, included and incorporated in 
the Bill; and also Paragraph XIV, page 7, and other places, 
where the absence of adverse claims June 19, 1920, is 
stated. On the record, on May 9, 1924, this Court found 
that the Interior Department considered the Read selec¬ 
tion as one for land to which the State had no then pend¬ 
ing claim. This was affirmed by the Court of Appeals, 10 
Fed. 2d, 637. This was not merely because of the admis¬ 
sions of the bill, but from the decisions rendered. 

But now the Interior Department, by “Motion Exhibit 
One,’’ says it did have a pending claim under the swamp 
selections, cancelled in 1887. The Interior Department is 
attempting to destroy the decree by alleging there was in 
fact a swamp claim pending, June 19, 1920. Thus, the de¬ 
cree which requires the Interior Department to give “full 
legal force and effect’’ to the Read selection is set at 
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naught by taking a position the opposite to that which 
it took in the equity suit. It is proceeding on the assump¬ 
tion that it can give ‘‘Full legal force and effect” to the 
Read selection by taking a position contrary to that it took 
before this Court and the Court of Appeals, when the de¬ 
crees were entered. In other words, the decrees were en¬ 
tered upon the Secretary’s own showing that on June 19, 
1920, there was no swamp claim. It is treating the decrees 
and decisions with contempt and ignoring them by a mere 
assumption of a different fact. 

Because of the suggestions that the Bill of Complaint 
do not reflect the Interior Department’s record, w^e submit 
the facts. We show from the records of the Department, 
the substantial portions of wdiich were before the Courts, 
that the swamp claim, instead of being one that required 
the joining of the State as an indispensible party, was oue 
which was not even a doubtful claim. We further show 
that the present proponent admitted the soundness of the 
Court’s decisions thereon. 

It was before the Court that on June 4, 1884, the said 
lands were selected under the Swamp Land Act by the 
State of Florida. In an adversary proceedings on 
10 November 16, 1886, the swamp-land claim w^as held 
for rejection on the facts produced before the De¬ 
partment, in which the Department held that according to 
the facts that were then before the Department, the said 
land was not sivamp in character, September 28, 1850. 
The decision was servede upon the State of Florida, and the 
receipt of the adverse decision was acknowledged January 
15, 1887, by the Governor. The State, having full notice 
of the proceedings, gave up further claim to the lands and 
acquiesced in the said decision, and on April 15, 1887, the 
rejection became final. 

On September 20, 1920, the State selected the land a» 
school indemnity. 

On August 2,1921, long after the Read selection had been 
filed and the entry accepted, Charles Deering filed a peti¬ 
tion to **revive^* the sivamp-land claim of the State of 
Florida, which had been finally rejected, April 15, 1887. 
This was a petition to ''revive,** that is literally, to put life 
into the dead swamp claim. It was admitted that the claim 
had been dead since 1887, and was still dead when the peti- 
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tioii was filed. Nay, more; no action of the Interior Depart¬ 
ment or the Courts put any life into it. 

On September 20, 1920, approximately a year before the 
petition to revive the swamp claim had been filed, the State 
of Florida filed a School indemnity selection under the Act 
of March 3, 1845, claiming the land as Indemnity School 
Land. The State also filed a strong protest against the 
Deering petition to revive. Bill of Complaint Exhibit “C,’* 
49 L. D. 256, Florida vs. Florida, claiming that the State 
had for more than thirty years acquiesced in the decision 
of 1887. Neither the inconsistent application nor the pro¬ 
test against the swamp claim have ever been withdrawn 
by the State. 

Mr. F. S. Whitten protested the Petition to Revive the 
Swamp Land Claim. He filed affidavits to the effect the 
land was cultivable. On page 1 of his protest of October 
4, 1921, he says. 

‘‘Lots 1 and 2, Section 19, Township 53 S., R. 42 E., 
United States Survey of 1875, were selected for the State 
of Florida as swamp lands under the Act of September 
28, 1850 on June 5th, 1884 and the said selection or claim 
was rejected and cancelled by the Commissioner of the 
General Land Office on August 15, 1887, after a due con¬ 
sideration thereof, on the ground that the same on Sep¬ 
tember 28, 1850 were not swamp lands and that the State 
of Florida was not entitled to claim the lands or have the 
same conveyed to it under such act. * * * Even if it 

be true • * • that the finding of the Commissioner of 

the General Land Office under t_he evidence that must have 
been submitted to him at the time, that the land * * • 

was entirely covered with water and not therefore to be 
classified as swamp lands, such finding is a final adjudica¬ 
tion of the situation as it existed in 1850. * * * That 

it would be wholly unjust and contrary to all precedent 
and subversive of the rights of others, after a lapse of 
thirty-three years, to reopen said application and further 
consider the same. (James vs. Germania Iron Co., Belden 
vs. Midway Co., 107 Fed. 597, 617.) ” 

11 Mr. Whitten in his Brief, page 7, filed in August 
1922, says the swamp claim does not interest him. 
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“Mr. Clements, of the firm of Britton & Gray, made a 
statement to counsel for Mr. Whitten to this genearl effect 
and we, in our statement, made some reference to it. How¬ 
ever, we desire for the Honorable Secretary to distinctly 
understand that there is now, and never has been, any 
agreement between Charles Deering and Francis S. Whit¬ 
ten, or their counsel, by which Mr. Whitten’s interests 
would be protected in the event of Mr. Herring’s success; 
in fact, no such suggestion was ever made, except a few 
minutes before the oral argument was made before Mr. 
Assistant Secretary Finney and his associate, and then it 
was not in definite form and is in no wise binding upon Mr. 
Deering. 

“The original protest against the revival of this Swamp 
Land Claim was filed by ^Ir. Whitten in the most perfect 
good faith and he still insists that it should not be revived 
and that it is is no ivise to his interest that it should he 
revived.** 

The Bill of Complaint Exhibit “C’’ shows the Depart¬ 
mental decision, 49 L. D. 256, in part as follows: 

“The swamp-land claim of the State was long ago re¬ 
jected, finally disposed of, and the case is closed. This 
feature of the case does not require discussion. It should 
not be reopened. Honey Lake Valley Company et al. (48 
L. D., 192), and cases there cited.’’ 

The Bill of Complaint Exhibit “F,’’ shows the Depart¬ 
mental decision, 50 L. D. 13, in part as follows: 

“// was held they were not stcamp lands on September 
28 f 1850 y the date of the swamp-land grant, and were not 
subject to the provisions of the grant. For over 34 years 
the State acquiesced in the action rejecting its claim, and 
not until 1921 was any effort made to revive said claim. 
The Department is convinced that the swamp claim should 
not be revived or reinstated. * ♦ * Nothing shown at 

the time would justify its revival. See cases of Moran vs. 
Horsky (178 U. S. 205) and Honey Lake Valley Company 
et al. (46 L. D. 192).’’ 

In the written “Memorandum’’ or argument of the Sec¬ 
retary before this Court (during the proceedings April 24, 
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1926 to November 19, 1926, on pages 28 and 29 thereof, 
the Secretary there argues the swamp-land claim could be 
considered only ‘‘in the absence of the accrual of inter¬ 
vening rights in other parties.” But Read had such an 
intervening right, because he filed June 19, 1920, when the 
swamp claim was dead according to the admissions of the 
Department and of the present proponent. This Court 
found the selection was the first and only entry (10 Fed. 
2d, 640). 

No one has even alleged that the decisions of the Depart¬ 
ment, supra, denying the petition to revive the swamp claim 
were not correct. The Courts did not ignore the Depart¬ 
ment’s decisions or hold the Department was erroneous. 
The Courts clearly agreed that the Departm.ent was cor¬ 
rect. 

12 The admission of the Secretary that there was no 
such swamp-land claim pending was not an improvi¬ 
dent admission. In fact, according to the records of the 
Department it was absolutely accurate. Even “Motion 
Exhibit One,” here complained of, admits the swamp claim 
was not a pending claim June 19, 1920. It shows that it 
was cancelled for cause, and with full jurisdiction in 1887, 
and that no effort was made to revive it until long after 
the Read selection was filed. It does not contend that 
the Read selection was not filed while the swamp selection 
was dead. The State filed a prior inconsistent application 
and protested it. Whitten fought the swamp petition and 
protested it. Such a forty-year-old claim could not be 
legally considered subject to revival, being abandoned; 
Moran vs. Horsky, 178 U. S. 205. The Department must 
decide according to the laws of Congress and it is not the 
law of Congress that a selection filed for clear public land 
be rejected to reinstate a selection forty years abandoned; 
Daniels vs. Wagner, 237 U. S. 547; 10 Fed. 2d, 637. 

II. Proposal to Revive Pent Homestead Entry. 

The “Motion Exhibit One” calls for a hearing also as 
follows: 

“2. Is Whitten possessed of the rights of Pent in lot 2 
under his commuted homestead entry?” 
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Without repeating what was said in regard to the swamp 
claim, after the Motion to Dismiss, Record p. 12, called at¬ 
tention to the alleged adverse claims, which were of rec¬ 
ord —**shown on the face of the hill and its exhibits ^^—the 
Pent and Pierce homestead entries were also urged as in- 
dispensible parties requiring a dismissal of the cause be¬ 
cause they were not joined. (Brief No. 4245, p. 28.) De¬ 
spite this the Courts found “from the record,” with 
PenCs claim shown and argued, that there was no adverse 
claim, June 19, 1920. The proposed revival of the Pent 
claim, cancelled in 1892, and no petition for its revival 
having been filed until 1927, thirty-five years later, and 
sevei; years after the Read selection was perfected, hardly 
needs comment. 

Read made selection June 19,1920. From that date down 
to November 1927 (Read was served with the proposed 
revival November 25, 1927, and statements in the papers 
refer to decision of November 7, 1927, of the Court of Ap¬ 
peals), no claim by or in behalf of Pent, or by or in 
13 behalf of anyone, in his interest, had been asserted 
since 1892. PenCs case was fully before this Court 
and was even urged by the Secretary on appeal. Brief No. 
4245, page 28. In other words, the said Pent and his 
proponents have let thirty-five years pass before taking 
any action. In the meantime, on June 19, 1920, while the 
land was clear, a valid forest lieu selection had been filed 
in full compliance with the law. It is, therefore, less 
important to determine who has the alleged rights of Pent 
than to determine whether Pent has any rights. If Pent 
has no rights, the determination of the ownership of his 
non-existent rights is futile. In Gleason vs. White, 199 
U. S. 54, when W. H. Gleason was held to have no claim 
to the land under his homestead patent, his transferee was 
held to have no claim under his deed. The Court consid¬ 
ered the alleged primary title solely. 

The Pent homestead w^as fully before the Court. On 
January 18, 1890, Pent made homestead entry for lot 2, 
and submitted commutation proof and received cash cer¬ 
tificate No. 14,424, January 26, 1891. Upon further pro¬ 
ceedings, in which Pent had full notice, the Secretary of 
the Interior, April 12, 1892, decided against Pent, Gleason 
vs. Pent, 14 L. D. 375. This was a decision upon the mat- 
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ter of fact, to ivit, whether the land in question was cov¬ 
ered with water in 1845. The Department had full juris¬ 
diction to cancel the entry, after due notice and process. 

Mr. F. S. Whitten, the present proponent of Pent^s Claim, 
in his argument before the Secretary dated April 19, 1923, 
against the Petition for the Exercise of Supervisory Au¬ 
thority, entertained March 15, 1923, Bill of Complaint Ex¬ 
hibit “E” (favorable to Read), insists the Pent entry was 
legally and finally cancelled with full jurisdiction in the 
Department and with full notice to Pent, upon the facts be¬ 
fore the Department (new matter): 

“ (5) The contending parties were before the Department 
and presumably presented fully their several contentions 
* * * It is not to be presumed contrary to the contention 
made by opposing counsel, that there was in fact a new trial 
and sufficient facts were placed in evidence to support the 
conclusions reached * * * It is absurd to say that the 

record before the Secretary of the Interior at the time did 
not disclose facts that justified his finding of fact (adverse 
to Pent) on his part.” 

Some years ago the United States Supreme Court ren¬ 
dered a decision in a Cash Purchase case, where the Com¬ 
missioner of the General Land Office without notice to the 
purchaser had cancelled a cash certificate where the land 
had been fully paid for. The Court held that the Depart¬ 
ment, having received the purchase price, would noiit can¬ 
cel the entry. This case, Cornelius vs. Kessell, 128 
14 U. S. 546, has been cited iHinumerable times unsuc¬ 
cessfully in efforts to prevent the cancellation of 
homestead entries after final receipts had issued. The 
United States Supreme Court, however, holds that the 
power exists to cancel homestead entries after final re¬ 
ceipts and certificates, where there has been **notice jto the 
entryman,^^ Orchard vs. Alexander, 157 U. S., 372; United 
States vs. Detroit Lumber Company, 200 U. S. 321. Here 
Pent had full notice, as appears in the decision, 14 L. D. 
375. Pent, also, before dnal cancellation, filed an ex parte 
motion for rehearing, 15 L. D. 286. 

Congress has made the final receipt of the entryn^n im¬ 
mune from cancellation only where, under section 7, of the 
Act of March 3, 1891, 26 Stat. 1095, there is no contest or 
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protest pending two years after the issuance of final re¬ 
ceiver’s receipt. Then the issuance of patent must follow; 
Lane vs. lioaglund, 244 U. S. 174. Except as provided by 
section 7, supra, the Department may, after due notice, 
cancel a final certificate and final receipt; Parsons vs. 
Yenzke, 164 U. S. 89. The last case has always been 
quoted for the proposition that where a homestead entry 
has been cancelled, even after final certificate had been 
issued and cancelled, the land is as much open public land 
*^as though no entry had ever been attempted/* See also 
Brown vs. California and Oregon Land Company, 41 L. 
D. 647. 

When Pent held final receipt and entry, he had no legal 
title but only an equitable right; United States vs. Detroit 
Lumber Company, 200 U. S. 321; Parsons vs. Venzke, 164 
U. S. 89. When cancelled, neither he nor his transferees 
had more. His right, if any, was to go into a Court of 
equity; Sparks vs. Pierce, 115 U. S. 408; Svor vs. Morris, 
237 U. S. 524; and Ard vs. Brandon, 156 U. S. 537. Of 
course, the statute of limitations controls the bringing of 
such actions as in other equity cases. 

Here was a failure to assert an alleged equitable right 
from April 19, 1892, a delay of thirty-five years. This is 
complete abandonment: Moran vs. Horsky, 178 U. S. 205. 

In the meantime also, according to the Secretary’s own 
argument before this Court, June 1926, on page 29 of his 
brief, quoted before, the right to revive, even if abandon¬ 
ment could be condoned, did not exist, because of “the 
accrual of intervening rights of other parties.” The rule 
of laches also there applies; Honey Lake Valley Company 
et al.y 46 L. D. 192. The land was free from the Rent claim 
at least twenty-eight years when the Read selection 
15 was filed, June 19, 1920, and continued to be free for 
more than seven years after the Read selection had 
been filed, and ev^en two years after the final Court decision 
of December 7, 1925 (10 Fed. 2d, 637). 

In the order of January 4, 1928, “Motion Exhibit One,” 
the Secretary says, “No portion of the commutation price 
of the land has been repaid.” This is not a new fact. It 
was before the Court, Bill of Complaint Exhibit “C,” 49 
L. D. 255, and there considered for what it was worth. It 
is worth nothing, for it has no more bearing one the case 
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than the failure of the clerk of the court to return un¬ 
earned fees. Congress passed several laws from time to 
time, not necessary to enumerate, under which persons could 
secure repayment of such fees and moneys paid. It is well 
known that these were seldom applied for by the entry- 
men until urged by claim agents and attorneys. Congress 
decided to end this by a two-year statute of limitations; 
Act of December 11, 1919 (41 Stat. 366). All of this shows 
that Pent delayed some twenty-eight years in filing the 
only legal right he may have had under the law after can¬ 
cellation, the right to apply for the return of the money. 
He delayed this until now he probably has no right to this 
refund, because of the limitation in the Act of December 
11, 1919, supra. 

Pent made entry under the Act of May 20, 1862, 12 Stat. 
392, allowing homestead entry. Under the law he could 
live upon the land for five years and make final proof, or 
live on the land fourteen months and pay One Dollar and 
Twenty-five cents per acre and make commutation proof. 
In other words, he could substitute cash for three years and 
ten months residence. Congress put commutation in no 
better position than living fiv^e years and paying the fees 
and commissions. Both received final receipts, which were 
subject to cancellation after due proceedings in which no¬ 
tice was given. When cancelled, the only legal right was 
a return of the money under certain conditions. Congress 
created both the right, the procedure for cancellation, and 
the remaining remedy of repayment after cancellation. If 
anyone bought PenCs certificate, either before or after can¬ 
cellation, he is in no better position than the entryman. Pent, 
himself. 

Before the Court the Secretary represented the land free 
from the Pent claim, June 19, 1920. He is therefore re¬ 
quired to give the selection ‘Hull legal force and effect.’^ 
Now he says it was an existing claim June 19, 1920. The 
Secretary might just as well state the Gleason homestead 
must be revived, likewise ignoring the decree. 

16 III. Attempted Revival of Whitten’s Alleged Oc¬ 
cupancy Claim—Likewise “Swept Aside.” 

3—4734a 
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Part of the evidence sought to be reopened by said ‘ ‘ Mo¬ 
tion Exhibit One’’ is: 

“3. Was Whitten in actual possession of the tract on 
June 19, 1920? If so, under what color of title, if any?” 

“Possession” is not a public land term. The Act of 
June 4, 1897, (30 Slat. 36,) provides that the land must 
be subject to homestead entry, which cannot be made of 
“occupied” land. This, of course, was to prohibit one 
settler trying to acquire land already settled upon. In 
Read’s Bill of complaint he describes the condition of the 
land as “non-mineral, unoccupied, unimproved, unposted, 
unused, wild and vacant public land,” June 19, 1920, Para¬ 
graph XV, Record pp. 6-7. 

If the records of the Department differed from this, this 
statement in the Bill would have protruded like a sore 
thumb. Instead, the records and decisions of the Depart¬ 
ment show that while Read was claiming the land was not 
occupied Whitten was resting upon his purchase of the 
Gleason deed. The Department ruled solely on Whitten’s 
claim of deed and says that Deering’s occupancy gave him 
no better right than VHiitten claiming solely under the 
Gleason deed: 

“The Department cannot agree that the filing of the Read 
selection is sufficient to prevent the granting of a preference 
right of entry to Deering and Whitten • ♦ • the pur¬ 

chasers thereunder (Gleason patent) are entitled to con¬ 
sideration as holders under color of title. It is such a claim 
at least as would afford an obstacle to the allowance of the 
forest lieu selection adverse thereto. The selector under¬ 
takes to make a distinction between Deering (having im¬ 
provements) and Whitten • • ♦ He denies the right 

of Whitten to such protection because, it is alleged, the 
latter (Whitten) had not at the time of the selection im¬ 
proved the land and was not a settler thereon • • • 

The fact of physical occupancy is not important • • • 

It is a mistaken position to assume that occupancy affords 
the only ground for an equitable claim which the Department 
may satisfy by award of preference right of entry.” Bill 
of complaint Exhibit “C”, 49 L. D. 259-260; see also in 
Bill of Complaint Exhibit “L”, 50 L. D. 14, the Secretary 
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in enumerating matters shown by Whitten’s affidavits filed 
with his protest does not find therein that Whitten claimed 
occupancy, June 19, 1920. 

Nor was Read fearful of a denial of the Bill by an answer. 
When, after the Motion to Dismiss (Record p. 12) was over¬ 
ruled (Record p. 12), the Secretary unsuccessfully tried a 
petition for a Special Appeal, Read endorsed thereon he 
had no objections to this request. It was denied 
17 (Record p. 13). If the Petition had been allowed 
and the Order of this Court sustained the Secretary 

then could have filed an answer. Can anvone doubt that 

•> 

the Secretary gave the matter of the answer full and care¬ 
ful consideration! 

It is alleged that the Secretary lost on a technicality. 
But after forty-five days’ consideration the Secretary de¬ 
cided he could win on a technicality. He, therefore elected 
to stand on his Motion to Dismiss (Record p. 13). Here the 
Secretary applied for a ruling on the technicality he had 
raised.. It was not Read; it was the Secretary. He asked 
for a ruling and got it. He tried to win on a technicality, 
but lost. This may be poetic justice, but he complains bit¬ 
terly. But we show he merely admitted what his own 
records show. 

Read filed his Bill of Complaint, June 19,1920. Under the 
regulations of the Act of June 4, 1897, 30 Stat. 36, he was 
required to give public notice by advertising and posting. 
He did so, and it was effective, for during the time there¬ 
for, on January 4, 1921, Mr. F. S. Whitten filed his protest 
against the Read selection. In further support of his pro¬ 
test, Mr. Whitten filed twelve affidavits more or less, -laim- 
ing occupancy and reciting the condition of the land from 
1878 to 1921. Read stated the land was “non-mineral”. 
The Geological Survey so reported it. Read stated the 
land was “unsettled upon” June 19, 1920. Mr. Whitten’s 
affidavits claimed a settlement, later ended, by Pent in 1892, 
and by W. H. H. Gleason a short time and ended in 1900. 
Read stated the land was not “cultivated”. The only culti¬ 
vation claimed by Whitten was sporadic efforts in years 
past, with all signs thereof obscured by a dense growth of 
tropical vegetation. There had been none in 1920 
or thereabouts. Read claimed the land was “unin- 
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closed.’’ Mr. Whitten’s affidavits so showed. Read claimed 
the land was “unposted.” Mr. Whitten’s affidavits 
did not dispute this. Read claimed the land was “un¬ 
used.” There were many affiants who gave statements 
both to Mr. Whitten and to Read. These agree on this. 
Read claimed the land was “wild”. The land was ad¬ 


mitted to he covered with a dense growth of native trees, 
palmetto, shrubbery and grass. This is a definition of 
“wild” land. As to the land being “vacant” and “unoc¬ 
cupied” it was admitted that Mr. Whitten lived in New 
York, and had no tenant on the land, or house, barn, out¬ 
building or shed on the land. There were no grazing ani¬ 
mals, fruit trees, tame shrubl)ery or plants, cultiva- 
18 tion, enclosure or posting. Apparently, his conten¬ 
tion and that of the Department was that having a 
deed, that in itself was sufficient; Bill of Complaint Exhibit 
“C,” 49 L. 1). 259, 260. 

This showing of Mr. Whitten was first acted upon by 


Division 


“K” of the General Land Office. 


The action is 


several pages in length, and we herewith quote only part 
therefrom: 


“The facts are thus clearly brouglit out, and there is no 
dispute in regard thereto * * * (Read) must 

stand upon the showing made before the adverse claims 
(of Whitten and the State of Florida) were asserted or 
fail if the showing is found in-sufficient * * * Having 

thus disposed of the right (of Read) to select (favorably) 
and having found the method of (Read’s) reconveyance 
a sufficient compliance with the law, the adverse claims will 
be considered in the order above mentioned * * ♦ 


(School selection then rejected. Then Whitten title under 
Gleason patent discussed, particularly Gleason vs. White, 
199 U. S. 54, and the Memorandum states:) This decision 
(Gleason vs. White) it will be observed, was against Glea¬ 
son. Furthermore, the records of this office have been 
changed to restrict Gleason’s entry to the area originally 
selected by him * ♦ * Gleason vs. Pent (14 L. D. 375) 

and (15 L. D. 286); and Lewis W. Pierce (18 L. D. 328) 
have thus been nullified by the Supreme Court of the 
United States. * * * Gleason is confined to the area 


described as lots 1 and 2, under survey of 1845, now lots 
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3, 4, 6 and 7 according to the plat of 1875 * * * Whit¬ 
ten may have made a bad bargain * * * If so, he must 

suffer the consequences. The Government cannot compen¬ 
sate hi5 at the expense of those who have in the regular 
manner acquired vested rights under the public land law. 
Daniels vs. Wagner (237 U. S. 547) * * * After re¬ 

ferring to the showing of non-occupancy by Reed, states:) 
These allegations have not been squarely met (by Whitten. 
In fact, they have only been met, if at all, by conclusions of 
law and erroneous assumptions arising out of the unfor¬ 
tunate mistake with respect to the patent of Gleason in 
1878. The question is: were these lots vacant, unappropri¬ 
ated and unapproved when the selection was filedf The 
selector (Read) has satisfactorily demonstrated that on 
June 19, 1920, there were on the lots no buildings, no culti¬ 
vation, no residences, no fences, no posting and no im¬ 
provements. Mere allegations of ownership (by Whitten) 
will avail him nothing. Even past occupancy would not be 
sufficient. * * * To allow,him (Whitten) under these 

circumstances a preference as against one who has not only 
filed a selection under the act of June 4, 1897, supra, but 
complied with all of its provisions as well as the regula¬ 
tions made thereunder, ivould he a travesty on Justice. 
• * * What may have transpired since the filing of this 

decision is immaterial for the purposes of this decision 
(citations) (In referring to the Petition to Revive the 
Swamp Land Claim, the State of Florida’s protest against 
the Florida swamp claim is referred to:) Thus we have 
the State of Florida against the State of Florida, a rather 
unique situation. • * * It requires no further discus¬ 

sion to say the petition for reinstatement of the State 
swamp selection is without merit * * • From what 

has been said, it follows that the petition for reinstatement 
of the swamp land selection, and the protest of Whitten, 
must be and they hereby are dismissed, and the State selec¬ 
tion 016857 is hereby rejected. * * * (Read’s) Lieu 

selection 016724 appearing regular and in conformity with 
the law under which presented, and the rules and regula¬ 
tions of this office based thereon, is hereby approved. * * * 

What constitutes ‘‘occupancy” of public land that pro¬ 
hibits homestead settlement and entry was first discussed 
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in Atherton vs. Fowler, 96 U. S. 513. There the Court said 
the homestead law did not contemplate that an intending 
homesteader should move in upon the farm of an- 
19 other who' has a house, barn and fields in cultiva¬ 
tion and enclosed. Such would lead to bloodshed. 
Of course there is nothing of that sort here. 

In Brown vs. California and Oregon Land Company, 41 
L. D. 647, a homestead entry was cancelled and a forest 
lieu selection was made thereof. The former homesteader 
alleged his house, buildings, etc., were still on the land. 
These, the Department held, did not make the land ‘‘occu¬ 
pied,’’ as they must be classed as abandoned. Hence, a se¬ 
lection could be made thereof. See also Whittington vs. 
Mississippi, 30 L. D. 19. 

The usual acts of occipumcy are residence, fencing and 
cultivation such as reduces the land to the dominion and 
will of the occupant; Crozoll vs. Cain, 16 Cal. 567, 573. 

When one relies on a deed alone it must be valid. “The 
deed can have no ])ossible elT.ect in determining what the 
character of the possession is or whether or not he contin¬ 
ued in possession or left it.” Susquehanna Co. vs. Quick, 
68 Pa. St. 189. 


The Department has attempted to bolster up the case by 
certain allegations which we herewith deny without fear of 
reassertion. The Secretary says “Motion Exhibit One,” 
that this land was within the Citv Limits of Miami in 1920 
at the date of the selection. Tliis is not the fact. In the 


enormous increase in area in 1925, when the City took in 
miles in each direction, when Coral Gables, Hialeah, Miami 
Shores, Fulford and other places became.municipalities, 
the land was included. This was five years after the se- 
lection. 


The acting Secretary also in his affidavit of April 29, 
1926 (Record p. 16) quoted in the Court of Appeals deci¬ 
sion, states the value of the land at the date of the selec¬ 
tion, June 19,1920, was “in the millions.” This is in error. 
It is so much in error that it carries its own refutation. 


The 1920 picture shown by the Department records is 


correct. 


On January 4, 1921, Mr. Whitten made his protest, claim¬ 
ing the land was public land and claiming “possession.” 
His affidavits were collected by eminent counsel of Atlanta, 
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Miami and Gainesville. The Division ‘‘K’’ action was 
taken while Mr. Whitten was claiming the land was public 
land and was claiming possession. 

This action of Division ‘‘K” was not adopted by the 
Commissioner. The Division handled forest lieu se¬ 

lections and passed upon all points. It was the Division 
most familiar with the law, the regulations, the 
20 rules, the practice, the procedure, the decisions and 
all of the tine points. It was not attached to the Bill 
of Complaint for the reason that it was not adopted. We 
submit it herewith to show what the records of the Depart¬ 
ment show. It is valuable on that account. 


Mr. Whitten appeared to become apprehensive of his 
showing of possession. Almost concurrently with the ac¬ 
tion of Division “K” he ceased to urge possession The next 
paper tiled by him, October 4, 1921, a protest against the 
swamp claim, contains no mention of possession. In fact, 
no subsequent paper mentions “possession.’’ In fact, in 
the subsequent oral argument he never claimed possession. 

Upon the other hand. Head vigorously alleged the affi¬ 
davits did not show “occupancy,” in every document and 
argument. He argued it vigorously and elaborately. “Non¬ 


occupancy” was, from the time of the Division “K” action, 


assumed in the Department and not denied by Mr. Whit¬ 


ten. 


It is true Mr. Whitten discovered he had a fee simple 
title under the Gleason homestead. Of course, if he relied 
upon this exclusively that was his own atfair. Read relied 
upon his selection exclusively. Mr. Whitten had the same 
privilege. In the Department also it was considered that 
the question was solely between Read under the selection 
and Whitten under the Gleason homestead; “Bill of Com¬ 
plaint Exhibit C,” 49 L. D. 256: 


“This controversy, which stripped to its essence is be¬ 
tween Read, the forest lieu selector, on one side, and Whit¬ 
ten on the other * * « (The Secretary then held the 

State swamp claim and the State School selection could be 
eliminated), irrespective of the disposal of the contetition 
between the forest lieu selector and the purchasers under 
the Gleason patent. 
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We cannot help commenting upon the almost precise 
similarity between the conclusions reached by Division 
of the General Office in the action here showny and’ 
the conclusions reached by the Court of AppecdSy December 
7, 1925, November 7, 1927, and November 26, 1927. Both 
the Court and Division “K” reached the same conclusions 
upon the same facts. The Court of Appeals’ decision of 
December 7, 1925, 10 Fed. 2d, 637, recited the same facts 
and reached the same conclusions, holding also that Read, 
upon the record, was entitled to a patent under the Forest 
Lieu Act. In the subsequent decision of November 7, 1927, 
the Court also adhered to the same conclusion. In the de¬ 
cision of November 26, 1927 the Court adhered to the same 
conclusion that on the record the Department had con¬ 
ceded itself out of Court. 

21 Here the Secretary represented to the Court that 
on June 19, 1920, the land was “non-mineral, un¬ 
occupied, unenclosed, unposted, unused, wild and vacant.” 
His decisions were attached and they were harmonious. In 
his appeal brief in case 4245, page 9, the Secretary argues 
the land was not occupied on June 19, 1920. The thing 
dwelt upon was his occupancy after June 19, 1920. The 
facts from the record were clear. As the Court of Ap¬ 
peals says: 

“Nor has Whitten any rights which he can assert, either 
against the United States or against plaintiff. He was 
placed in possession of the lands subsequent to the date of 
the plaintitT’s entry by the sanction of another party, and 
he has no possessory rights which he can assert either 
against the United States or against the plaintiff.” 10 
Fed. 2d, 639. 

Upon the same facts the Secretary ruled: 

“The fact of physical occu])ancy is not im])ortant * * • 
It is a mistaken position to assume that occupancy affords 
the only ground for an equitable claim which the Depart¬ 
ment may satisfy by award of preference right of entry.” 
Bill of Complaint Exhibit “C,” 49 L. D. 260. 

When Read made his selection June 19, 1920, it was not 
the privilege of Mr. Wliitten to “wait for better days” to 
protest it. 
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The present situation, therefore, is similar to that in 
Ballinger vs. Frost, 216 U. S. 240. Here the regulations 
(having the force of law, Calia vs. United States, 152 U. S. 
211, 221) were promulgated requiring the selector to adver¬ 
tise, and for protestants to appear within the period. Mr. 
Whitten did a])pear and did protest and did attempt to 
sn])port his alleged claim of possession by affidavits. Con¬ 
sistently with the facts, set forth in his affidavits, the De- 
])artment officials have repeatedly found, without objection 
from Whitten that the land teas not occupied. Seven years 
later there is an elaboration of this claim of occupancy by 
the same person. A few more affidavits does not consti¬ 
tute a new or different case for Mr. Whitten. In the mean¬ 


time Mr. Whitten’s claim of occupancy has not stood in 
the way of acceptance of Read’s liase land. Read had as¬ 
serted the land was not occupied. Bill of Complant, Para¬ 
graph XV, ])ages 6 and 7. The Department admitted it, 
(Record p. 13). The Court of Appeals twice found it as 
a fact, December 7, 1925 and November 7, 1927. Too much 
time and too many adjudications have been had to permit 
this to be reopened when Whitten’s time for the showing 
was within that prescribed by the regulations. 


‘‘Whenever in the pursuance of legislation of Congress, 
rights have become vested, it becomes the duty of the 
Court’s to see that those rights are not disturbed 
22 by any action of an executive officer, even the Sec¬ 
retary of the Interior, the head of a Department. 
However laudable may be the motives of the Secretary, he, 
as all others, is hound by the provisions of congressional 
legislation.** Ballinger vs. Frost, supra. 


When the case was ready for adjudication. Division 
“K,” the division most experienced in such matters, which 
had passed on hundreds of thousands of acres of selections, 
which knew every regulation, every decision and scrutinized 
every out of the way point, took action on Read’s selec¬ 
tion. While this merely showed the state of the records, 
the selection was also passed on later by the same Division 
‘H\,” this time officially; Bill of Complaint Exhibit “A,” 
and patented in part and part withheld only because of the 
uncertain status of the land, the base being accepted, Divi- 

4—4734a 
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sion said that Read ^‘must stand upon the showing 

made before the adverse claims were asserted or fail if the 
showing is found insufficient. So must Whitten stand on the 
then state of the record and the actions taken thereon and 
the admissions made, for which he alone is responsible. 

‘‘If, as Chief Justice Shaw put it, a pie poudre court 
could have been summoned and the matter determined 
forthwith, the Secretary would have been bound to act on 
the facts as they then appeared, and could not have elected 
to wait for better days.” Santa Fe vs. Fall, 259 U. S. 197, 
198, where the Court held it was the Departmental record 
of May 1, 1911, when the selection was to be adjudicated 
that controlled, not the record of years later when the De¬ 
partment sought to decide the case. 

Thus the work of Division “K” was not lost. Under the 
direction of the Department the Commissioner took action 
on the Forest Lieu selection of Read. Mr. Whitten, who 
was confident then of the strength of his alleged fee simple 
title under the Gleason patent acquiesced and withdrew all 
objections that stood in the way of the Commissioner’s de¬ 
cision of March 17, 1922; Bill of Complaint Exhibit “A.” 
The Secretary, in his Petition for Rehearing of the Court 
of Ap|)eals’ decision, insists that he alone can pass upon 
Forest Lieu selections. In this he is wrong. The Act of 
June 4, 1897, does not specify that the Secretary shall pass 
upon the selections. Hence, the Commissioner of the Gen¬ 
eral Land Office acts under the general statutes; Catholic 
Bishop of Nesqually vs. Gibbon, 158 U. S. 155. Specifically, 
it is the Commissioner who approves Forest Lieu selec¬ 
tions ; Cosmos Company vs. Gray Eagle Oil Company, 190 
U. S. 301; Riverside Oil Company vs. Hitchcock, 190 U. S. 
316; Roughton vs. Knight, 219 U. S. 326. But here the Com¬ 
missioner received both the Secretary’s direction and Mr. 
Whitten’s approval. 

23 When Division “K” took the action heretofore 
quoted from, it was a controverted case, with several 
parties. When it took the action March 17, 1922, it was 
ex parte. 

In Burke vs. Southern Pacific, 234 U. S. 669, the Secre¬ 
tary had issued patents with exceptions of mineral lands 
stated therein. The issuance of patent was the date the 



H. T. READ VS. HUBERT WORK, SECY., ET AL. 


27 


rights were fixed. The Court pointed out that with the 
selections non-mineral affidavits had been filed. Presum¬ 
ably, if the land were found to be mineral no patent would 
issue. Presumably, upon the evidence supplied, the land 
was found non-mineral. It was unnecessary that a long 
dissertation take place in passing upon such a selection. 
Hence, the limitation was void. The patent was presum¬ 
ably an adjudication the land was not mineral. 

A Forest Lieu selection is an exchange of lands. About 
all there is to it is a compliance with the regulations and an 
acceptance of the offer by the Commissioner. There must 
be a concurrance of compliance and then acceptance of the 
base. When acepted a contract is effected; Roughton vs. 
Knight, 219 U. S. 537; 10 Fed. 2d, 637. Read made an 
entry; so found by the department and the Courts, 10 Fed. 
2d, 640. Under the law Congress offered to make an ex¬ 
change; Payne vs. Central Pacific, 255 U. S. 228, 2S5\ 
Payne vs. New Mexico, 255 U. S. 367, S70; Wyoming vs. 
United States, 255 U. S. 489, 496. These cases held it was 
the duty of the Department, where the offer was legally 
accepted, to approve the selection, being without power to 
reject a valid selection, and with no option in the Secre¬ 
tary. Here the United States accepted Read’s title March 
17, 1922, Exhibit “A,” Record pp. 2, 8 and 9, through the 
duly constituted tribunal. On the record, and there is 
nothing in the Secretary’s possession b^t the record, no 
discretionary powers remain; Work vs. Read, 10 Fed. 2d, 
638, 639, 630; Work vs. Read, decided November 7, 1927. 

The Secretary, under Daniels vs. Wagner, supra; Cen¬ 
tral Pacific, New Mexico and Wyoming cases, would have 
had no power or option to reject Read’s base, and he did 
not reject it. The United States has the purchase price. 
The lands Read gave to the United States in exchange for 
these lands belong to the United States in fee simple. Rec¬ 
ord pp. 2, 8, 9 and 10. Exhibit ‘‘A” was a complete adju¬ 
dication of the Read selection excepting only the question 
whether the land was public land; Bill of Complaint Para¬ 
graphs III and IV (Record p. 2) and XV, XVI, XVII and 
XVIII (Record p. 8). 

24 The Department held after the March 17, 1922 ac¬ 
tion, that the case was now ‘‘between Read, the forest 
lieu selector, on one side^ and .Whitten on the other * * ♦ 
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(a) conflict between the forest lien selector and the adverse 
claimant under the Gleason patent. p]xhibit “C”, 49 L. D. 
256, 257. Here the decision. Bill of Complaint Exhibit “A”, 
had been directed by the Secretary and teas concurred in 
hif Mr. Whitten, who had abandoned any attack on the selec¬ 
tion as a selection, and was concentrating confidently and 
solely on the Gleason title. The Bill of Complaint Exhibit 
“A’’ had become ex parte. Hence, repetition of the various 
thin^^s enumerated in the prior Division “K” adjudication 
would be useless. The result of this acceptance was a con¬ 
tract. Far from a rejection of Bead’s selection when pre¬ 
sented, on the ground of ‘‘no jurisdiction”, it was entered 
as the first and only claim, 10 Fed. 2d, 640. Read’s case 
was stronger than in Daniels vs. Warner, 237 V. S. 547; 
10 Fed. 2d, (>40. Tlie Secretary is at tempt in,c: its rejection 
after it was found valid and the ])ase accepted on March 17, 
1922, Exhibit ‘‘A”. Read had made all the ])roofs as re- 
(juired bv the re^irulations; Bill of Complaint I^araj?raph 
HI (Record p. 2), XV, XVT, XVIT, XVIII, XX and XXI 
(Record pp. 7-9), Bill of Complaint Exhibits ‘‘A” to ‘‘P’’ 
inclusive. What ivas accepted ivas Read\s title. That is all 
there is to a forest lieu selection, —compliance with the 
re.£:ulations and acceptance of the offer, that, is, acceptance 
of the land offered in exchange, which completes the con¬ 
tract; AVork vs. Read, 10 Fed. 2d, 637; Roughton v s. Knight, 
219 U. S. 537. 

When, under the Act of June 4,1897, supra, the Secretary 
promulgated regulations, and when they were fully com¬ 
plied with by Read, his rights became vested; Daniels vs. 
Wagner, 237 U. S. 547; Payne vs. New Mexico, 255 U. S. 
367; Payne vs. Central Pacific, 255 IT. S. 228, and Wyoming 
vs. United States, 255 U. S. 489. By the action. Exhibit 
‘‘A”, March 17, 1922, only the question of status remained 
undecided; 10 Fed. 2d, 639. 

25 IV. ‘‘Motion Exhibit One” is a Confession of 

Judgment. 

We mean by the above title that by ‘‘Motion Exhibit One” 
the only outstanding objections to the Read title which the 
Secretary has seen fit to urge are three: 

“1. Was the tract shown on the plat of 1875 as lots 1 
and 2 of said Sec, 19 of such character on September 28, 
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1850, as to pass to the State of f"lorida under the swahip- 
land ^rant, and is Whitten possessed of the rights of the 
State under the swamp-land grant? 

“2. Is Whitten possessed of the rights of Pent in lot 2 
under his commuted homestead entry? 

‘‘3. Was Whitten in actual possession of the tract on 
June 19, 1920! If so, under what color of title, if any?” 

These are all the objections that exist, either ‘^of record” 
or ”ofT the record”. Since the alleged objections, the 
Swamp, Pent and Whitten claims are matters of record, it 
means there are no objections *^off the reacord'’ existing. 
In other words, the Secretary has no facts, claims or mat¬ 
ters that have not been before the Court and that are not 
part of the present record. 

This is an equity proceeding. Citation is unnecessary 
to show the plaintiff’s rights do not end with decree. En¬ 
forcement of the decrees is within the jurisdiction of the 
Court so long as there is an attempted violation thereof. 
The Department has ”conceded itself out of Court” so long 
as there remains subject matter to protect: 

“(694) When an action has been instituted in the Court 
to determine such a controversy, it is not within the com¬ 
petency of the defendant to take himself out of Court, 
* * * he cannot at his election oust the Court of Juris¬ 
diction, * * * the defendants be heard to sav that 

tliat judgment amounts to nothing * • • We are clearly 
of the opinion that this canot be tolerated.” Last Chance 
Mining Company vs. Tyler Mining Company, 157 U. S. 683. 

The swamp. Pent and Whitten claims are res ad judicata. 
When the Bill was filed, the Secretary moved to dismiss it 
on the ground the three, among others, were indispensible 
parties. On the record being searched, it was urged by the 
Secretary that Gleason, Whitten, Deering, Florida, Pent 
and Pierce had substantial claims, June 19,1920. The Court 
found from the conceded facts that the Gleason, the Whitten, 
the Deering, the Florida, the Pent and the Pierce claims'did 
not exist as claims June 19, 1920. Hence, they were not in¬ 
dispensable parties. Of course, these claims then be- 
26 came res adjudicata, for decrees are entered re¬ 
quiring the Secretary to give ‘Hull legal force and 
effect” to the Bead selection. This cannot be given ^and 
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the (ieeree can be put at naught if the Secretary may say 
that ^hey did exist as claims June 19, 1920. 

The swamp claim, the Pent claim and the Whitten claim 
as of June 19, 1920, were not in existence, and are not 
aided by a few cumulative affidavits subsequently filed. A 
fact or claim passed upon by the Court is none the less 
finally adjudicated even if the party defeated failed to ])ut 
on oqe or more cumulative witnesses, or one or more cumu¬ 
lative affidavits, as the case may be. So here, the Secretary, 
with his own record before him, with affidavits supporting 
the claims, admitted there were no pending claims and no 
existing occupancy June 19, 1920. A few more cumulative 
affidavits, or cumulative showings, seven years after his 
original admissions, do not change the record. AW defeated 
litigants would like that privilege, but if allowed, litigation 
never would end. 

Re^ adjufUcata not only applies to what was shown, but to 
what might have been shown. The United States Supreme 
Court, holding a former decree was res ad judicata, says: 

a* * * effect of the (prior) decree, it is insisted, 

was only to decide against the title specially set forth in the 
pleading. (Further argument was that the rule of res 
ad judicata would not har a right or title not pleaded in 
the former suit). Not only was this right (another and 
separate title to the right-of-way) not pleaded in the former 
complaint, but under it, the title now asserted could not 
have been proved. * * * jf if. e.stablishcd that a 

judgment on demurrer is as conclusive as one rendered upon 
proof (citations). * * * Tljg general rule of the extent 

of the bar is not only (131) what was pleaded or litigated, 
but what could have been pleaded or litigated. There is 
no difference between the effect of a judgment as a bar 
against the prosecution of a second action for the same 
claim or demand, and its effect as an estoppel in another 
action between the same parties upon another claim or de¬ 
mand (citations) * ♦ ♦ 

“Herman on estoppel, 92: ‘Although there were several 
claims for the same thing, there can be only one right of 
property in it; therefore, when a course of action has re¬ 
sulted in favor of the defendant, when the plaintiff claims 
property of a certain thing, there can be no other action 
maintained against the same party for the same property. 
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for that would be to renew the question already decided, 
for the single question in litigation ivas ivhether the prop¬ 
erty belonged to the plaintiff or not, and it is of no impor¬ 
tance that the plaintiff failed to set all his rights upon which 
his cause of action could have been maintained; it is suffi¬ 
cient that it might have been litigated.’ * * North¬ 

ern Pacific vs. Slacht, 205 U. S. 122. 

The Secretary, being a person residing in the District of 
Columbia, is subject to the process of this Court (Phila¬ 
delphia Company vs. Stimson, 228 U. S. 605.) The question' 
before the Court was the same as in anv iotherr 
27 case. Has the proponent of the suit established his 
case by evidence and do the facts under the law 
entitle him to the relief asked! This Court and the Court 
of Appeals held for the plaintiff. The decrees entered were 
affirmed. A decree is valuable as the end of litigation. It 
is protected by the rule of res ad judicata. The rule of 
res ad judicata is not a privilege open to debate, allowable 
or withheld at anyone’s option. It applies to ei'cry case in 
law or equity, just the same as the rule of hearsay evidence, 
the rule affecting thf finality of judgments, and the rule 
that a litigant cannot after litigation has begun change his 
ground or mend his hold (Ohio & Mississippi Railwayt Com¬ 
pany V. McCarthy, 96 U. S. 258, 267) as is attempted here. 
It is as much a part of the litigation as the judgment or de¬ 
cree itself. Bes ad judicata is as effective in a case, where 
there has been a default as where there has been proof 
(Last Chance Mining Company vs. Tyler Mining Coippany, 
157 U. S. 683, 691), and/or where the judgment is mi de¬ 
murrer (Northern Pacific vs. Slacht, 205 U. S. 122, 130). 

The Secretary admittedly is fighting the rule of r^es ad- 
judicata. He might as well fight the rule that no infant is 
sui juris. 

Some of his arguments are that he should not be bound 
by the ‘‘technical result of an ill-advised action” (Affidavit 
of April 29, 1926, Record pp. 16-18). But the Secretary 
loses sight of the fact that he initiated the technical action 
which had a technical result. It was not Read but the Sec¬ 
retary who, by attempting to defeat Read, elected to stand 
upon his demurrer. If he had won on this technicality, as 
he has frequently, he would never complain, but would 
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insist the defeated party is bound by the rule of res ad- 
judicaia; Turner vs. Fisher, 222 U. S. 204. 

lie also com])lains (Memorandum Brief before this Court 
filed June 1926, page 18) that to hold litigants bound 
by such admissions would tend greatly to deter litigants 
from taking such a step.” But here, after the Motion to 
Dismiss was over-ruled (Becord p. 12) and after the Secre¬ 
tary’s Petition for a Special A])j)eal had been denied (Rec¬ 
ord, p. 13), he deliberately, after forty-five days’ consid¬ 
eration, chose to stand on his Motion to Dismiss (Record, 
p. 13), instead of filing an answer. There was nothing in 
the records differing from Read’s Bill, hence an answer 
would have been repetition. The facts he admitted; now, 
res ad judicata are his own facts. 

As against this repeated affirmance of the rule of 
28 res ad judicata by this court and the Court of Ap¬ 
peals the Secretary now insists that he has pre¬ 
vailed. From September 6, 1923, to November 26, 1927, 
every order (except for extension of time or to suspend 
action pending appeal), every decree, the Writ, and every 
appeal has been decided adversely to the Secretary. One 
is reminded that the Secretarv" ruled that Gleason vs. 
White, 199 U. S. 54, was, contrary to the holding, favor¬ 
able to Gleason, and that Work vs. Read, 10 Fed. 2d, 637, 
decided in favor of Read, was actually favorable to him¬ 
self. One is therefore prepared to find the same conten¬ 
tion after the decision of November 26, 1927, deciding 
against him and denying the Secretary’s Petition for Re¬ 
hearing, to wit, that the decision is actually in his favor. 

What facts were before the Court from September 6, 
1923 to November 26, 1927? Not a single additional fact 
other than in the Bill of Complaint and Exhibits, except 
the alleged facts stated in the Secretary’s affidavit of April 
29,1926 (Record, pp. 16-18) which were ruled out promptly 
by the Court of Appeals November 7, 1927. The Secre¬ 
tary’s affidavit (Record, pp. 16-18), as the Court points 
out, November 7, 1927, was in conflict with the admitted 
facts of the Bill of Complaint and the Exhibits. Hence, 
the Secretary could not act upon them contrary to said 
Bill. 

All three of these items are likewise in conflict with the 
admitted facts shown by the Bill of Complaint and Ex- 
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liibits. The Secretary’s action is directly contrary to the 

* ^ » 

two decrees and the Court of Appeals decisions of Decem¬ 
ber 7, 1925, November 7, 1927 and November 26, 1927, par¬ 
ticularly the last, where the Court specifically states that 
the Department on all matters of record has ‘^conceded 
itself out of court.” 

On October 19, 1923 (Record, p. 12), the Secretary filed 
his Motion to Dismiss. This, as pointed out, was a request 
to search the record and to find if there were any claim- 
ants shown thereby who had claims of such a character 
that unless joined as parties the Court could not proceed. 
On March 26, 1924 (Record, p. 12), the Court overruled 
the Motion, having found in such search that there were no 
indispensable parties. This was ultimately affirmed, 10 
Fed. 2d, 637. 

On the new proceedings the Secretary filed an affidavit 
April 29, 1926 (Record, pp. 16-18) asking for thirty days 
to show the existence of alleged adverse claims. The 
Court granted the thirty days, but the Secretary made no 
showing. 

29 On the Petition of the Secretary, filed November 
22, 1927, the Secretary (p. 9) informed the Court he 
had not and would not submit any claim to the Court. 

AVhen the Secretary, October 19, 1923, admitted Read’s 
Bill he made a representation of correctness he has not yet 
succeeded in changing. He has merely failed in years of 
litigation to show how in a single respect Read’s Bill of 
Complaint is not correct. In his Petition he declines to do 
so. He is not compelled to do so. But it was he who first 
raised the question. He declines to sustain his pleadings 
by evidence. Yet, he apparently contends now he has pre¬ 
vailed. 

The Secretary appealed from the decree of November 
19, 1926 (Record, p. 19). The lower Court was affirmed 
November 7, 1927. The Secretary filed a Pe-tion for Re¬ 
hearing NoV’ember 22, 1927. It was denied November 26, 
1927. The case closed and the decree became final Janu¬ 
ary 4, 1928, with the retuni of the mandate. Yet the Sec¬ 
retary contends he has prevailed. 

The Secretary attributes his alleged victory to the result 
of his ex parte Petition for Rehearing. This was eleven 

5—4734a 
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pages long and contains no new facts — indeed, the Secre¬ 
tary refused (p. 9) to show any facts at all. The Petition 
was not entertained. It called for no answer. In fact, 
there was no time for answer. The only one before the 
Court was the Secretary. Read was not there. There were 
no arguments submitted on his behalf. Yet, the Secretary 
contends that by the decision denying his Petition he has 
won an easy victory over Read, who w^as not present, and 
that he made the Court of Appeals take back everything 
it said in the Decisions of December 7,1925,10 Fed. 2d, 637, 
and November 7, 1927. 

The Court’s decision of November 26, 1927, holds noth¬ 
ing new. It is the same precisely as the decisions of De¬ 
cember 7, 1925 and Nov^ember 7, 1927. What the Court in 
substance says to the Secretary is, You say you have new 
claims never before the Court. Y^vy well. The rule of 
res ad judicata applies. You have not shown us your al¬ 
leged new claims and alleged new matter. Hence, we do 
not rule that you have any. If the material you claim to 
have is not res ad judicata, the decree does not prevent 
action thereon. Just as the Court said in previous cases, 
this case rests on the record. On the record, the Depart¬ 
ment has “conceded itself out of court.” But the matters 
called for hearing in the decision of January 4, 1928, are 
all matters of record. 

30 The Secretary in his Petition for Rehearing filed 
November 22,1927, asked for a modification of the de¬ 
crees of May 9,1924 and November 19,1926, in order to con¬ 
sider matters never before the Court. The Court replied in 
effect. You need no modification for matters not res ad- 
judicata. The decrees do not affect matters not res ad judi¬ 
cata. 

When the Secretarv said in his Petition that he had claims 

1 

(undisclosed) he wished to adjudicate “who cannot be made 
parties and the jurisdiction of this Court maintained (p. 
6).” As this Court and the Court of Appeals had already 
found the swamp claimant, the Pent claimant and the Whit¬ 
ten claimant were not indispensable parties, there was noth¬ 
ing in his statement from which the Court of Appeals could 
gather that the Secretary was still considering the same 
identical claims already ruled upon. Nor could the Court 
gather from the statement (page 9) “such claims have not 
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been presented to the Court * * that the identical 

claims ruled upon were the ones being considered. 

If the Secretary meant the swamp. Pent and Whitten 
claims why did he not say so. Instead, his involved de¬ 
scriptions more than implied that though he did not men¬ 
tion them he meant brand new claims. But the Secretary 
did not prevail. The Court said he could pass upon mat¬ 
ters not of record, notwithstanding the decrees. However, 
he had no matters not of record. The Petitions filed after 
December 7, 1925, were as follows: 

(a) Peering again asked the revival of the swamp claim 
December 10, 1925, through Britton & Gray. Nothing new 
was alleged but an argument that the Court of Appeals de-. 
cision, 10 Fed. 2d, 637, was mainly ‘‘obiter.” 

(h) The State of Florida again asked the approval of the 
School Indemnity selection, through John M. Murrell. In 
this argument the Department was urged to ignore the 
Court of Appeals decision, 10 Fed. 2d, 637. 

(c) Whitten asked the revival of the swamp claim March 
29, 1926, through C. Bascom Slemp. If the land was found 
not swamp, the Department was asked to allow a prefer¬ 
ence right as granted as shown bv Bill of Complaint Ex¬ 
hibit “C,” 49 L. D. 260: 

“The fact of physical occupancy is not important except 
as it may serve to give notice of a claim * * * It is a 

mistaken position to assume that occupancy .affords the only 
ground for an equitable claim which the Department may 
satisfy by aivard of preference right of entry.*^ 

31 (d) A further Petition of Whitten, filed about No¬ 

vember 22, 1927, served by Britton & Gray, and 
signed by C. Bascom Slemp and Cotton & Franklin. De¬ 
spite the Court Appeals’ decision of November 7, 1927, 
referred to therein, the revival of the swamp. Pent and 
Whitten claims is asked. And these are the only claims 
upon which hearing is asked in the decision of January 
4, 1928. 

It follows, then, that only the swamp, the School Indem¬ 
nity, the Whitten and the Pent claims are all that are be¬ 
fore the Department. All of these were before*the Court 
October 19, 1921, when the Secretary filed his Motion to 
Dismiss (Record p. 12) ^nd were fully called to the Court’s 
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attention, both before this Court and the Court of Appeals. 
There is nothing, then, before the Department or the Court 
that is not res ad judicata. 

On January 4, 1928, the Secretary, insisting tlie Court 
of Appeals’ decision of November 26, 1927, was his way in 
spite of the fact his Petition was denied, issued “^^lotiou 
Exhibit One.'’ He must have interpreted the Court of Ap¬ 
peals decision that on the record the Dei)artmeut had “con¬ 
ceded itself out of Court’’ to mean that the Secretary can 
“take himself out of Court.’’ 

We have seen pretty well what the Court means by “on 
the record’’ and by the Department’s “concoding itself out 
of court.’’ We will now let the Court of Appeals itself 
speak as to its meaning. 

When the Secretary by his affidavit of April 29, 1926 
(Record pp. 16-18) suggested a different set of facts than 
shown in the Bill of Complaint, the Court did not sai/, Hr. 
Secretarv, anv challenge vou wish to make of the facts of 
the bill is satisfacton’; this is a mere debate, not a law 
suit. The Court did say, however, November 7, 1927: 

“Contrary to the view exjn-essed in the affidavit of the 
Assistant Secretary, as to the occupation and value of the 
land at the date Read filed upon it, and the acceptance of 
his filing, by the Land Office, it was found in our former 
opinion as a fact, from the admitted averments of the bill 
that ‘at the time plaintitf made his entry, all of lot 2, and 
the north half of lot 1, was ‘non-mineral, unoccupied, unim¬ 
proved, unposted, unused, wild and vacant public land.’ ” 

This statement of the Court of Appeals answers the qucs- 
tion what would happen if the Secretary in his Petition for 
Rehearing had frankly stated he wished to revive any of 
the claims alreadv before the Court. 

32 V. There is Nothing Not Res Adjudicata in the Sec¬ 
retarv’s Order of Januarv 21, 1928 

(Part of “Motion Plxhibit One”) 

After the foregoing was completed we received on Janu¬ 
ary 28, 1928, from the Register at Gainesville, the Secre¬ 
tary’s new order of January 21, 1928 (part of “Motion 
Exhibit One” here\\dth) amending the prior order of Janu- 
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ary 4, 1928, (“Motion Exhibit One”). The evidence called 
for is now as follows: 

“1. Were the tracts shown on the plat of 1875 as lots 1 
and 2 of said Sec. 19, or either of them, of such charactcir 
on September 28, 1850, as to pass title thereto to the State 
of Florida under the swamp-land grant ? Who is now pos¬ 
sessed of the rights of the State of P^'torida, if any, under 
the swamp-land grant? 

“2. Who is now possessed of Pent's rights, if any under 
the commuted homestead entry? 

“3. Were these lots vacant land subject to homestead 
entry on June 19, 1920, the date the Read application was 
filed ? 

“4. Is Whitten or his assigns entitled to a preferred 
right to make entry for lot 2? Is Whitten or his assigns 
(as to the north part) and Deering or his assigns (as to 
the south part) entitled to a preferred right to make entry 
for lot 1?” 

It is quite evident that the Department received an inti¬ 
mation of these proceedings and wishes to make it still 
appear that matters not res ad judicata are called for. 
Hence, Mr. Whitten is eliminated from points “one,” 
“two” and “three,” and ^Ir. Deering is added in “four.” 
This would make it appear that, contrary to the order of 
January 4, 1928, there are others than Mr. Whitten being 
considered as adverse to Read. 

Number 1 and 2 are fully covered in our prior discus¬ 
sion of the Swamp claim, No. 1, and tlie Pent claim. No. 2, 
and will not be repeated. 

Numbers 3 and 4, of the order of January 21, 1928, is a 
mere restatement of No. 3 of the order of January 4, 1928. 

In new No. 3, the evidence called for is whether “these 
lots were vacant land subject to homestead entrv on June 
19, 1920.” 

Since Kern Oil Company vs. Clarke, 30 L. D. 550, 567, 
the term “vacant,” as describing tlie land refers to the 
condition of the land on the ground whether it be “opeu- 
pied.” These facts were before the Court by Bill of Com¬ 
plaint Paragraph XV (Record p 8), where Read alleged, 
and the Secretary admitted, that on June 19, 1920, the land 
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was * * * unoccupied * * * and vacant public 

land. ’ ’ 

33 There may be things on the ground, yet the land may 
be ‘‘unoccupied.” In Brown vs. California and Ore¬ 
gon Land Company, 41 L. D. 647, the situation was pointed 
out that homestead entries were frequently allowed upon 
lands containing improvements. The homestead law per¬ 
mits contests. When an entry is cancelled, the successful 
contestant may make entry taking the land with improve¬ 
ments. He mav file a homestead entrv or Forest Lieu scrip. 
In the Brown case, the Department solved this difficulty by 
declaring such improvements abandoned. Hence, the land 
is not legally occupied and no objections exist as to a For¬ 
est Lieu selection thereof. 

All of the actions taken in the Department, as shown, 
admitted these facts. It is true that January 4, 1921, Mr. 
Whitten claimed the opposite and submitted affidavits, but 
as to these Division ‘‘K” and the Department found no 
case. Mr. Whitten, after his protest, made an acquiescence 
in this by never pressing the grounds of his protest there¬ 
after, and withdrawing his attack on the Head selection 
as a selection. 

The State of Florida, by its Swamp claim (Deering) did 
not allege occupancy, and by its Indemnity claim had to 
make a proof similar to that of Read. 

It would have added nothing to the Bill to have stated 
that the land was ‘‘subject to homestead entry.” This is 
a conclusion of law. By admitting the land was ‘‘non-min¬ 
eral, unoccupied, unimproved, unsettled upon, uncultivated, 
unenclosed, unposted, unused, wild and vacant public land” 
this is sufficient allegation that the land is subject to home¬ 
stead entrv. 

The point now raised was before this Court, and before 
the Court of Appeals. It was argued by the Secretary, and 
passed upon by the Court of Appeals. It would be too much 
repetition to do more than to quote from the Court of Ap¬ 
peals’ decision: 

“(639) • • • the lands are public lands 

of the United States subject to homestead entry. There is 
nothing, therefore, left to the discretion of the Secretary. 
It is not contended that if the lands in question are public 



H. T. READ VS. HUBERT WORK, SECY., El’ AL. 39 

lands they are not open to entry under the homestead law. 
Being public lands and not included within the patent to 
Gleason, no discretion lies with the Secretary oi> this 
point.” Decision of December 7, 1925, 10 Fed. 2d, 637. 

This is a final decision, res ad judicata, and “the law of 
the case.” 

Hence, whether this land was subject to homestead entry, 
June 19, 1920, is no longer an open question. 

In the order of January 4, 1928; possibly through inad- 
vertance, it is alleged this land was within the City 
34 of Miami June 19, 1920. The Secretary’s affidavit 
of April 29, 1926 (Record pp 16-18) and the order, 
“Motion Exhibit One,” try to put back the Miami of 1925 
to this area, outside of Miami in 1920. The Court of Ap¬ 
peals caught this, and frowned on such effort in its decision 
of November 7, 1927. Of course, 1920 was not 1925 by a 
long ways. 

In 1925, Miami and vicinity had a terrific boom. Land 
jumped from farm prices to New York City lot prices. 
The City of Miami extended its boundaries for miles in 
each direction. Coral Gables, Hialeah, Miami Shores, Ful- 
ford, and other municipalities were created. Then came the 
aftermath, a depression, a hurricane and a slump that has 
not yet reached the bottom. 

Hence, there was no townsite application, nor settlement, 
nor reservation, either Congressional, Executive or Depart¬ 
mental. 

Of course, this is an entirely unnecessary statement, as 
no reference to anything of the sort appears in the Bill of 
Complaint, Departmental decisions “A” to “F” inclusive. 
Had this land been in the Miami City limits it would have 
been mentioned. Persons unfamiliar with the situation 
are trying to confuse 1925 conditions with those of 1920, and 
appear unwilling to yield to the inevitable facts admitted 
by the Bill. 

It is difficult for anyone now to visualize earlier than 1925. 
In 1920 this area was not in any municipality. In 1925 the 
specially called boundary election included it within the 
Miami City Limits. 

The statement in the Secretary’s affidavit of April 29, 
1926 (Record pp. 16-18) where he poses as an expert on 
Florida land valuations, that this land in 1920 was worth 
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“in the millions”, is on a par with the story of the Florida 
cnr do.i^, worth fifty thousand dollars, that was traded for 
two alley cats, worth twenty-five thousand dollars each. 

Public land included within the municipal limits of a City 
is, under R. S. 2258, para. 2 :raph “Second”, “reserved” 
land; Burfennins>: vs. Chicago Railway Company, 163 U. 
S. 321, 323. It is there stated to be the strongest sort of 
a reserve, because it is reserved “by Act of Cojigress”. 
The Court holds that under these circumstances a preemp¬ 
tion or homestead entry is void, and the patent is void, if 
patent is issued. 

Here the Secretarv admitted the land is not within an 
“existing reservation or National Forest (Bill of Com¬ 
plaint, Par. XTV, Record p. 7.” 

35 There are onlv three other wavs under the town- 

• • 

site laws: 

R. S. 2380, 2381—“Reservation” and sale after reserva¬ 
tion. Here was no reservation (Bill of Complaint Para- 
gra])h XIV, Record p. 7). 

R. S. R. S. 2382 to 2393—Settlement and entry. Here 
was neither. Bill of Complaint Paragraph XV, Record p. 
8, states the land was “unsettled upon”, also unoccupied”, 
“unimproved”, “unused”, “wild”, and vacant”. 

The Bill of Complaint, Paragraph XIV, Record p. 7, also 
states that on June 19, 1920, “there was no pending appli- 
• cation, entry, or claim, of any nature whatsoever, either of 
the said William H. Gleason, his heirs or assigns, or any¬ 
one else whatsoever, and showed in conflict therewith no 
patent or pending unpatented right and no existing reserva¬ 
tion or National Forest.” 

This admission is fully verified from the Bill of Com- 
])laint Exhibit “K”, ])age from Register’s Serial Register; 
Exhibit “L”, page from Local Land Office Tract Book; Ex¬ 
hibit page from Tract Book of the General Land 

Office; Exhibit “0”, Letter of Transmittal, and Exhibit 
“P”, Commissioner’s Letter of October 18, 1920, directing 
posting and publishing. 

Of course, what has happened after June 19,1920, has not 
the slightest bearing on the case; Work vs. Read, 10 Fed. 
2d, 637; Daniels vs. Wagner, supra; Payne vs. Central Pa¬ 
cific, supra; Payne vs. New Mexico, supra; and Wyoming 
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VS. United States, supra. In considering this case the con¬ 
ditions of 1920, and not 1925, control. 

The points raised by assignment No. 4 were all before 
the Court: 

‘‘4. Is Whitten or his assigns entitled to a preferred right 
of entry for lot 2? Is Whitten or his assigns (as to the 
north part) and Deering and his assigns (as to the south 
part) entitled to a preferred right of entry for lot 1?’’ 

With respect to Deering the facts appear as follows: 

“That on or about September 15, 1920, the Plaintiff’s at 
the request of William Louderback, his agent, deeded to 
Charles Deering all interest under the selection to the south 
half of lot 1 (SVii Lot 1), 1875 survey, the said Deering 
having thereon fencing and improvements, and the selec¬ 
tion not having been made adversely to him.” Bill of Com¬ 
plaint, Paragraph XV, Record p. 8. 

Deering’s improvements were described by the Secretary 
on his Appeal to the Court of Appeals, Appeal Brief 4245, 
page 9, we believe, as a “vast bird preserve”. 

In the Division “K” action, heretofore quoted, the Divi¬ 
sion says regarding the transaction as to the South half of 
lot 1: 

36 “Said Deering has agreed to accept a deed for the 
South half of lot 1, immediately upon the issuance of 
patent (Afterwards proof of the actual execution, delivery 
and recordation of the deed was supplied.) A similar agree¬ 
ment was entered into in forest lieu selection, Coeur d’Alene 
08178. The selection was made in part by land used by the 
town of Mullan (Idaho) for cemetery and townsite pur¬ 
poses. The selector agreed upon receipt of patent to convey 
bv deed to the town so much of the land as was actuallv used 
by it. This agreement being proper in form and substantial 
in essence to protect the rights acquired by both parties 
on account of occupancy, and improvements, was acquiesced 
in by this office, and the selection was approved, August 24, 
1921 (and later patented). The occupancy and improve¬ 
ments placed on said tract by Deering is, therefore, not ad¬ 
verse to the selector, nor of such a nature as to render the 

6-4734a 
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affidavit of the selector insufficient. See Burtis vs. Kansas, 
(34 L. D. 304) and O’Shea vs. Coach (33 L. D. 295)” 


In all the subsequent decisions of the Department, Bill of 
Complaint Exhibits “A” to “F” inclusive, this transaction 
of Whitten and Read was held sufficient if the Read selec¬ 
tion prevailed. 


“Deering would be protected by the Deed already given 
him by the forest lieu selector even if the selection is al¬ 
lowed.” Exhibit ‘‘C”, 49 L. D. 256. 


It is true that on appeal to the Court of Appeals, Brief 
4245, the Secretary endeavors to argue that Deerings bird 
preserve in the D i/o Lot One makes all of lot 1 occupied. 
This was argued with apparent earnestness, contrary to 
his own decisions, and his own decisions in the instant 
case. It was also contrary to the United States Supreme 
Court decision in Myrick vs. Thompson, 9 Otto 291, where 
the Court construed that the provisions of the Act of July 
17, 1854, the Sioux Half-Breed Scrip Act, prohibiting the 
location of scrip upon occupied lands. This, the Court says, 
was for the benefit and protection of the occupants of the 
land, which rule such occupants might waive, and if he did, 
the effect would be to restore the premises occupied by him 
to the condition of unoccupied land. This statement of 
the rule, the Court says, “is sufficient to secure for it uni¬ 
versal assent.” 

The matter was thus clearly before the Courts, and the 
Court of Appeals ruled: 

“(638) that the south half of lot one was occupied by 
one Deering, having thereon fencing and improvements; 
that the selection made bv plaintiff was not made adversely 
to him * ♦ 


It is, therefore, wholly unnecessary to inquire further 
as to Deering. It is true that more than a year after the 
Reed selection and the agreement with Reed and the accep¬ 
tance of Read’s title, Deering filed the petition to revive 
swamp-land claim. It was a matter that on great amount 
of attention was given. The Secretary referred to it as 
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inequitable, Exhibit ^ ^ F ”, 50 L. D. 14. Deering merely kept 
this Read title, did not protect the Read selection ot 
37 return the deed, and reached out for more. 

So far as the calling of a hearing to determine the 
preference right of Whitten, that was fully and entirely 
before the Court. Under the public land laws the inflexible 
rule, with only one exception, is that the first to initiate a 
right under a public land law and follows it up to patent 
prevails over all others. As the Supreme Court says in 
Shepley vs. Cowan, 91 U. S. 330: 

‘^The party who takes the initiatory step in such cases 
if followed up to patent, is deemed to have acquired a bet¬ 
ter right as against others in the premises. * * *” 

The exception is where Congress has created a prefer¬ 
ence right under another law. 

For example. Congress under various acts gave persons 
a preference right to buy lands to which they had void 
deeds under Mexican Land Grants; Gardner vs. Bonestell, 
180 U. S. 369. 

Congress gave purchasers from void railroad claims 
under some circumstances the preference right to purchase; 
San Jose Water Company vs. San Jose Ranch Company, 
189 U. S. 177, 181. 

Congress relieved certain purchasers of swamp lands to 
which the State failed to secure title in ]\[ississippi; United 
States vs. Riviera Land Company, 279 Fed. 409. 

Congress under Sec. 3 of the Act of May 14, 1880, 21 
Stat. 140, 141, gives a three months’ preference right to 
settlers, ahead of prior applicants. 

Congress has not passed any general or special legisla¬ 
tion that gives ^Ir. Whitten a preference right, because of 
his deed, to public; Williams vs. Sherman, 212 Pac. 971; 7 
Land Service Bulletins, Interior Department, 15. 

In Gleason vs. White, 199 U. S. 54, Gleason had a void 
deed from a homesteader with a patent not including said 
land. He was held not to have any rights thereunder. 

For almost similar situations, see Jeemes Bayou Club 
vs. United States, 260 U. S. 221; Cauthier vs. Morrison, 
232 U. S. 452; Security Land and Exploration Company vs. 
Burns, 193 U. S. 167. 

But citation is useless. This matter was before the De¬ 
partment and the Department ruled ^ 
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“The fact of physical occupancy is not important 
*• * It is a mistaken position to assume that occu¬ 
pancy affords the only ground for equitable claim 
38 which the Department may satisfy by award of 
preference right of entry.” Dill of Complaint PjX- 

hibit “C,” 49 L. D. 260. 

On the same facts the Court of xVppeals ruled: 

“Xor has Whitten any rights which he can assert, either 
against the United States or against Bead.” 10 Fed. 2d, 
637. 


The Secretary has no equitable power to prefer an in¬ 
ferior claim over a valid forest lieu selection; Daniels vs. 
Wagner, 237 U. S. 547; 10 Fed. 2d, 637. 

So much for the alleged claims of Deering and Whitten, 
which are, so far as this case is concerned, rrs adjudicafa. 

The Court of Appeals November 7, 1927, did but adopt 
the Secretary’s Motion to Dismiss Keason No. 3, when the 
Court ruled that the forum to try the adverse claims is the 
Florida Courts. The Secretary in the Appeal Brief No. 
4245, page 12, supported this strongly, contending that his 
issuance of a patent was unimportant and was “not dis¬ 
charging real juridical duties,” and that only after patent 
“a real juridical right is fixed,” (same, p. 12 ), and that the 
important thing was to let the Courts pass on the patent; 
thus it was a real service to the party defeated to let the 
patent issue to another so the local courts can pass on it, 
(same, p. 32). Hence, on the Secretary’s own showing, the 
Florida Courts should pass upon the adverse claim, as he 
does not discharge real juridical duties. 

So here, Mr. Whitten, the proponent of the Swamp, the 
Pent and the occupancy claims, is not a party to this litiga¬ 
tion. If he has any claim or claims cognizable in the De¬ 
partment he has a claim or claims cognizable in the Courts. 
In fact, he would be in better position in the Courts than in 
the Department, as he would not be hampered by the 
Court’s decrees and decisions which bind the Secretary, 
but do not bind him in subsequent proceedings. He would 
have the fullest scope to present his case; Hall vs. Lane, 
48 App. D. C. 279. Secretary ’3 Appeal Brief, No, 4245, p. 
12 . 
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The Secretary’s Decisions of January 4, 1928 and Janu¬ 
ary 21, 1928, show nothing adverse to the selection as of 
June 19, 1920, except the swamp claim, already before the 
Court and held not to have been an existing claim, June 
19, 1920; the Pent claim, already urged ii])on the Court 
(Secretary’s Appeal No. 4245, page 28) and held not to be 
an existing claim; and the Whitten occupancy claim, al¬ 
ready twice ‘‘swept aside.” On every point, in both de¬ 
cisions, the Department has ‘‘conceded itself out of 
Court.” 

39 Can the Secretary, after his admissions, after the 
decrees and writ, and after the decisions thereon, 
now say the dead Pent claim is not dead, the dead swamp 
claim is not dead, and the dead Whitten occupancy claim 
is not dead, thus destroying this Court’s decrees and writ, 
by merely taking a position in the Department opposite 
to that he took in the Courts? If so, he could ignore the 
decree as to the Gleason claim as well. All of these facts 
are res adjudicatay because of the requirement the Secre¬ 
tary must give ‘‘full legal force and effect” to the Read 
selection. 

The Court November 26, 1927, said on the record the 
Department had ‘‘conceded itself out of Court.” What 
did the Court mean thereby, if it did not mean that all it 
said in its former decisions applied if there were no mat¬ 
ters not res adjndicata. What did it mean except that all 
of the admissions made by the Secretary in the proceed¬ 
ings rendered it unmistakably plain and clear that neither 
Florida (under the swamp claim), nor Pent (under his can¬ 
celled entry, no matter by whom claimed), nor Whitten 
(no matter under what alleged acts of occupancy claimed), 
nor anyone else in the world, had or was asserting any 
claim to the land other than the unfounded claim that the 
land belonged to the Gleason homestead, ‘‘in the face of a 
decision of the Supreme Court, in which it was held that 
Gleason had acquired no title to the land,” Court of Ap¬ 
peals (November 7, 1927). 

When the Department pleaded ‘‘itself out of Court” it 
necessarily disabled itself thereafter to take cognizance of 
any matter or thing that was shown by the Bill and Ex¬ 
hibits to be within its cognizance when the Motion to Dis¬ 
miss was filed. It must be an entirely new matter or thing 
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not heretofore noticed in its decisions or called to the 
Court’s attention by the bill and exhibits. 

What did the Court mean unless it meant that such mat¬ 
ters as are raised by the Secretary’s letter of January 4, 
1928 and January 2i, 1928, “Motion Exhibit One,” makes 
it clear beyond the peradventure of a doubt that the Read 
selection is a vested right and that he is entitled to a pat¬ 
ent. First,—because nothing not of record is alleged as to 
the Read selection; second,—because the swam]) claim is of 
record and the proposal to revive the swamp claim is merely 
in the face of the prior admission and showing that there 
was no such claim, June 19, 1920; Third,—because the Pent 
claim is of record, and the proposal to revive the Pent 
claim is directly in the face of the admission that 
40 no such claim exists as of June 19, 1920; and 
Fourth,—because the Whitten occupancy is of rec¬ 
ord and the proposal to revive the Whitten claim “swept 
aside” under both decrees by the Courts is in the face of, 
not only of the decrees, but of the Secretary’s own admis¬ 
sions that there was no occupancy June 19, 1920. 

VI. Conclusion. 

The proposal to revive the swamp claim, the Pent claim 
and the Whitten claim is contrary to the record of this case, 
is contrary to, in violation of and in contempt of the Court’s 
decree and writ and the decisions of the Court of Appeals. 

Read filed his bill, showing a case full and in detail, at¬ 
taching all of the formal records and decisions of the De¬ 
partment. He presented a case and upon the case presented 
the Secretary was required to give “full legal force and 
effect” to the selection. This made every element of the 
selection shown in the bill of complaint and exhibits mate¬ 
rial. When finally found and the case closed these elements 
became res ad judicata. 

It is true that on but one ground the Secretary threat¬ 
ened cancellation, but it is also true that he admitted the 
soundness of every other point. The defendant who ad¬ 
mits making a note and pleads no consideration cannot 
afterwards defend against the judgment by contending that 
he did not make the note. 

Here the Court of Appeals has always held that “ow the 
recoM** the Read selection is a contract, and must be pat- 
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ented. The two orders of January 4,1928, and January 21, 
1928, amount to a confession of judgment that the only pos¬ 
sible opposition is to combat directly this Court’s orders, 
decrees, writs and records, and the findings and decisions of 
the Court of Appeals. The Secretary cannot, contrary to 
the record, contend a different situation exists. The facts 
in the record, not the Secretary’s ipse dixit^ prevails; Mc¬ 
Donald vs. Lane, 49 App. D. C. 234, 236. 

Tlie only possible excuse for the Secretary’s decisions of 
January 4, 1928, and January 21, 1928, is that by his peti¬ 
tion for Rehearing, which the Court of Appeals denied, No¬ 
vember 26, 1927, he got the Court of Appeals to take back 
everything it said December 7,1925 and November 7, 
41 1927. In that event the Court would have enter¬ 

tained his Petition and heard further from both 
parties. It would have then readjudicated the case on the 
showing made by both parties. But it is too plain the 
Court did not take back a thing. It held on the record^ the 
Secretarv had conceded himself out of Court. It also held 
as to matters not res ad judicata, the Secretary may act, 
but not contrary to the record. 

The Court merely answered the ex parte Petition in which 
it was alleged erroneouslv that the Secretarv has before 
him matters never before the Court. The Court did not 
see these matters. They were withheld. 

Hence, all the proposed matters for the pretended hear¬ 
ing being res adjudicata we respectfully pray that the re¬ 
quested order issue. 

Very respectfullv, 

(Signed) ‘ CHARLES R. PIERCE, 

Affiant and Attorney for Henry T. Read, 

State of Florida, 

County of Dade, ss: 

Before me, the undersigned, a Notary Public in and for 
the State of Florida at large, aforesaid, personally ap¬ 
peared Charles R. Pierce, who, by me being first duly 
sworn, on oath says that he is Attorney for Henry T. Read; 
tiiat he has read the foregoing Affidavit to Accompany Mo¬ 
tion and is acquainted with the contents thereof, and the 
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several matters and things therein set forth and contained 
are true, as he verily believes. 

CHARLES R. PIERCE. 

Subscribed and soorn to before me this 30th day of Janu¬ 
ary, A. D. 1928. 

[notarial seal.] WAYNE ALLEN, 

Notary Public^ State of Florida at Large, 

My commission expires-,-. 

Notary Public for the State of Florida at Large. My 
Commission Expires Dec. 15, 1929. 

42 Filed Feb. 10, 1928. 

In the Supreme Court of the District of Columbia. 

In Equity. 

No. 41673. 

Henry T. Read, by J. Harrington Edwards, Attorney-in- 

Fact, Plaintiff, 

vs. 

Hubert Work, Secretary of the Interior, and William 
Spry, Commissioner of the General Land Office, De¬ 
fendants. 

Shou'ing iu Opposition to Motion for Supplementary Order. 

Comes now Edward C. Finney, as First Assistant Secre¬ 
tary of the Interior, and for response, and in opposition to 
tlie motion for supplemental order herein, on behalf of the 
defendants al)ove-named, respectfully shows to the Court: 

1. The plaintiff herein requests the issuance of a sup¬ 
plementary order enjoining the defendants from proceed¬ 
ing with a hearing ordered to be held on March 1, 1928, 
in the proceedings of Whitten et al. vs. Bead, with respect 
to the following questions of fact: 

(a) Were the tracts shown on the plat of 1875 as lots 1 
and 2 of said Section 19, or either of them, of such char¬ 
acter on September 28, 1850 as to pass title thereto to the 
State of Florida under the swamp-land grant? Who is 
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now possessed of the rights of tlie State of Florida, if any, 
under the swamp-land grant! 

(b) Who is now possessed of Pent’s rights, if any, under 
the commuted homestead entry? 

(c) Were these lots vacant land subject to homestead 
entry on June 19, 1920, the date the Read application was 

filed? 

43 (d) Is Whitten or his assigns entitled to a pre¬ 
ferred right to make entry for lot 2? Is Whitten 

or his assigns (as to the North part) and Deering or his 
assigns (as to the south part) entitled to a preference right 
to make entry for lot 1 ? 

2. The defendants herein respectfully submit that no 
such supplementary order should be issued for the reasons 
that the issuance thereof (a) would grant to the plaintiff 
herein relief not included within the scope of the decrees 
entered in this suit, as such decrees have been interpreted 
by the Court of Appeals, and (h) would interfere with the 
exclusive jurisdiction of the Department of the Interior to 
determine questions of fact arising out of the administra¬ 
tion of the land laws. 

3. This suit involves a controversy with respect to the 
title to the so-called Wayne tract, comprising the north 
part of lot 1 and the whole of lot 2 of Section 19, Township 
53 South, Range 42 East Tallahassee Meridian, Florida. 
On June 19, 1920, Read, the plaintiff herein, filed a forest 
lieu selection for said tract. Prior to the filing of said 
forest lieu selection, the Department of the Interior had in 
several decisions, commencing as far back as 1892, held 
that the United States had been divested of the title to said 
lots 1 and 2 by reason of a certain homestead patent issued 
to one William II. Gleason on June 24, 1878 and therefore 
that said lots were not public lands subject to disposal 
under the land laws. See Gleason vs. Pent, 14 L. D., 375, 
15 L. D., 286 and Ex Parte Pierce, 18 L. D., 701. In dis¬ 
posing of the forest lieu selection the Department followed 
the ruling of these previous decisions and decided that said 

lots were not on June 19,1920 public lands and there- 

44 fore that the selection thereof must be rejected. 

Whitten et cd. vs. Read, 49 L. D., 260 (August 30, 

7—4734a 
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1922) , 50 L. D., 10 (August 27, 1923). The opinion of 
August 27, 1923 contains the following: 

“Since the question was first raised before it, the De¬ 
partment has uniformly and consistently held that title to 
said lots 1 and 2 had passed and was outstanding under 
and by virtue of the Gleason patent. “ 

At the same time it was decided that the confusion with 
respect to the title to these lots should be eliminated by 
the issuance of a supplemental patent, specifically cover¬ 
ing the two lots, to William H. Gleason, his heirs and as¬ 
signs. Whitten et al. vs. Read, 50 L. D. 10 (August 27, 

1923) . 

4. It was under the circumstances above set forth, when 
Read found that his forest lieu selection was rejected by 
reason of the departmental decisions that the land selected 
was embraced within the Gleason homestead patent and 
that the Department proposed to issue a supplemental pat¬ 
ent to William H. Gleason, that the bill of complaint in 
this suit was filed, September 6, 1923. The bill of com¬ 
plaint prays that the defendants be enjoined from enforc¬ 
ing certain decisions referred to in the bill of complaint 
(being the decisions holding that the title to said lots had 
vested in William H. Gleason under the homestead patent 
of 1878) to the extent of rejecting the forest lieu selection 
or to the extent of embracing the Wayne tract in a supple¬ 
mental patent. On October 19, 1923, the defendants filed 
a motion to dismiss the bill of complaint,—for the purpose 
of testing as a matter of law the questions of whether the 
Gleason homestead ])atent embraced said lots 1 and 2 and 
whether the plaintiff was entitled to the relief prayed for in 

the bill of complaint. The defendants did not, as 
45 stated in the affidavit of Charles R. Pierce filed in 

support of this motion, represent to the court that 
any facts set forth in the bill of complaint were true. The 
defendants at most, by reason of the motion to dismiss, 
merely admitted the facts set forth in the bill of complaint, 
insofar as such facts were pertinent to the issues raised 
by the bill of complaint, for the purpose of testing the 
plaintiff’s right to the relief prayed for in the bill of com¬ 
plaint. 

5. The first decree entered in this suit, filed on May 9, 
1924, clearly granted to the plaintiff the relief prayed for 
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in the bill, i. e., it restrained the defendants from cancelling 
or rejecting the forest lieu selection by reason of the de¬ 
cisions above-mentioned and from issuing a supplementary 
patent and it commanded the defendants to give full legal 
force and effect to the selection ‘^excluding from consid¬ 
eration in disposing thereof the alleged title to said land 
in the said William H. Gleason.” After the decree of Mav 
9, 1924 was affirmed by the Court of Appeals, an order for 
permanent injunction, or second decree, was entered and 
filed on November 19, 1926. The defendants believed that 
this second decree wrongfully granted relief in addition 
to the relief granted by the decree of May 9, 1924 and 
therefore appealed therefrom to the Court of A])peals. 
The decree of November 19,1926 was affiraied by the Court 
of Appeals on November 7, 1927. The Secretary of the 
Interior thereupon made a motion for a rehearing, setting 
forth that the decision affirming the second decree de¬ 
prived the Secretary of the exercise of his original 
46 jurisdiction over the disposal of claims to the public 
lands and relying on the cases of Michigan Lan/i S 
Lumber Company vs. Rust, 168 U. S. 589, and cases cited 
therein. Work vs. Louisiana, 269 U. S. 250 and WUliams 
vs. United States, 138 U. S. 514. A copy of the Petition 
for Rehearing is attached hereto as Exhibit A. The Court 
of Appeals, in a per curiam opinion dated November 26, 
1927, a copy of which is attached hereto as Exhibit B, spe¬ 
cifically held and adjudged as follows: 

‘‘There is nothing in the decree which estops the Secre¬ 
tary from exercising lawful discretion in the further con¬ 
sideration of plaintiff’s selection, should there be informa¬ 
tion in the possession of the Department, not disclosed in 
the present record, that would justify such action. The 
decree speaks for itself, and merely restrains the Secretary 
from using the Gleason entry as a basis for cancelling the 
selection.” 

6. The issuance of the supplementary order, as requested 
by the plaintiff herein, would go further than merely re¬ 
strain ‘Hhe Secretary from using the Gleason entry as a 
basis for cancelling the selection” and would prevent “the 
secretary from exercising lawful discretion in the further 
consideration of plaintiff’s selection” and therefore would 
grant relief not include within the scope of the decrees iu 
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this suit as such decrees were interpreted by the Court of 
Appeals in its per curiam decision of November 26, 1927. 
Reference is respectfully made to the case of Duraut vs. 
Essex Companyy 101 U. S. 555, In Re Washinyfon and 
Georgetoivn Railroad Companyy 140 U. S. 91, In Rr San¬ 
ford Fork and Tool Companyy Petitionery 160 U. S. 245, 
City of Seattle vs. Puget Sound Power (f; Light Co. 15 Fed. 
(2d) 794, and many other similar cases for the pro])ositi()n 
that on a mandate from an appellate court affirming a de¬ 
cree of a lower court, the lower court has no power to 
modify the scope of the decree and has jurisdiction 
47 onlv to carrv the decree into execution. In this con- 
nection it might well be noted that the Court of 
Appeals in its decision of November 7, 1926, stated: 

‘‘It is unquestionably the law that where an Appellate 
court affirms a decree of the lower court without modifica¬ 
tion, the decree entered on the mandate cannot enlarge the 
scope of the former decree.’^ 

It is submitted this rule is of particular force where the 
appellate court in a subsequent decision explains the lim¬ 
ited scope of the decree affirmed. 

7. A writ of injunction, dated November 19, 1926, has 
already been entered in this suit. Said writ of injunction 
follows the language of the decree of November 19, 1926, 
and therefore no contention can be made that the plaintiff 
herein is entitled to additional injunctive relief within the 
scope of the decrees. The motion papers filed on behalf 
of plaintiff attempt to show that the relief now requested 
is within the scope of the decrees. But if this were so, 
plaintiff would be seeking the wrong remedy—^liis proper 
remedy would be to institute contempt proceedings to pun¬ 
ish the defendants from failing to abide by the decrees al¬ 
ready entered and the writ of injunction already issued in 
this suit. 

8. Immediately after the receipt of the per curiam de¬ 
cision of November 26, 1927, the Department of the In¬ 
terior requested the opinion and advise of William Mitch¬ 
ell, Solicitor General of the United States, with respect to 
the necessity of applying to the Supreme Court of the 
United States for a writ of certiorari in this suit and with 
respect to the correct interpretation of the various de- 
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cisions and decrees in this suit, and received the following 
advice from the Solicitor General: 

48 am satisfied that no application to the Supreme 
Court of the United States for certiorari need be 

made. I construe the order of November 26, 1927, and 
what has been said in it, to mean that the Secretarv of 
the Interior is free to consider and dispose of all applica¬ 
tions for rights or claims in or to the land involved, ex¬ 
cluding those based on the Gleason homestead entry and 
the patent issued thereon. 

“The Court of Appeals of the District in its last state¬ 
ment makes it very clear that it construes the decree of 
the Supreme Court of the District, which it has affirmed, 
as meaning this and nothing more. I am satisfied that 
the Secretary would not be in contempt of the decree en¬ 
tered in the Supreme Court of the District if he proceeds 
accordingly.” 

A copy of the letter of the Solicitor General, from which 
the above is quoted, is attached hereto as Exhibit C. 

9. In the affidavit of Charles P. Pierce filed in support 
of this motion, it is persistently alleged that the doctrine 
of res adjudicata supports the proposition that Read is 
entitled to the relief now requested. The theory relied 
upon by Mr. Pierce seems to be that because the motion 
to dismiss technically admitted the facts set forth in the 
bill of complaint for the purpose of testing the plaintiff’s 
right to obtain the relief prayed for and because the de¬ 
fendants did not at any time file an answer or apply for 
a writ of certiorari to the United States Supreme Court, 
it therefore follows that all of the facts set forth in the 
bill of complaint have become res adjudicata. But in con¬ 
tending that the facts set forth in the bill of complaint are 
res adjudicata, counsel for Read is laboring under a mis¬ 
conception of the scope of the doctrine. The term res 
adjudicata means “thing adjudged,” and the rule is that 
a question of fact which is once finally decided by a court 
of competent jurisdiction is, in the absence of fraud or 
other extenuating circumstances, final and conclusive be¬ 
tween the parties and their privies. Litigants be- 

49 fore the courts cannot by pleadings, admissions or 
otherwise render any matters res adjudicata: that 

is a function solely of the courts and of other tribunals 
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with judicial powders. In this suit it is to the decrees to 
ti'hich we must look in order to determine what has become 
res ad judicata, and as interpreted bp the Court of Appeals 
thep merelp restrain tJfc defendants from usinp the alleged 
title derived from the Gleason homestead patent as a basis 
for cancell in p the forest lieu seleetion. Counsel for Read 
relies upon the case oiNorthern Pacific Railwap vs. Slaeht, 
205 U. S. 122, in support of the proposition tliat a decree 
in one suit with respect to the title to property prevents 
the assertion in a subsequent suit of a claim to the property 
not pleaded or put into liti«:ation in the first suit. In that 
case, how^ever, the i)leadings in the first suit had put in 
issue tlie title to the pro])erty in (piestion and the decree 
involved a decision as to which of the litigants w’as the 
owmer thereof, and therefore under the general doctrine 
of res ad judical a the defeated litigant w’as not entitled in 
the subsequent suit to enforce a claim to title w’hich w’as 
not pleaded in the first suit. The defendants believe that 
the rule is not applicable to this suit because the pleadings 
in this suit did not put in issue the title to the Wayne 
tract and the decrees as interpreted by the C^ourt of Ap¬ 
peals, do not involve a decision as to the owner thereof, 
but on the other hand the onlp question put in issue bp the 
pleadings and decided bp the deerees was tvhether or not 
the alleged title based on the Gleason homestead patent 
should be considered as disposing of the forest lien 
50 selection. 

10. In the affidavit of Charles R. Pierce filed in 
support of this motion, it is assumed as a premise that 
the per curiam decision of November 26, 1927, permits the 
further consideration only of claims to the title to the 
Wavne tract wdiich are not referred to in the bill of com- 
plaint in this suit or in any of the exhibits thereto. The 
argument is then advanced that because of the existence 
of possible claims based on the Swamp Land selection of 
1884 and the Pent commuted homestead entry of 1891 and 
a claim of Whitten to a preferential right would have ap¬ 
peared from a perusal of the record, therefore the Depart¬ 
ment cannot consider any such claims. The argument is 
in substance no more than a corollary of the erroneous 
conception of the doctrine of res ad judicata, discussed in 
paragraph 9 hereof, and its erroneous character can be 
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shown most clearly by comparing the conclusion reached 
by Mr. Pierce with the conclusion reached by the Court 
of Appeals, which stated that: 

‘‘There is nothing in the decree which estops the Secre¬ 
tary from exercising lawful discretion in the further con¬ 
sideration of plaintiff’s selection, should there be informa¬ 
tion in the possession of the Department, not disclosed in 
the present record, that would justify such action. The 
decree speaks for itself, and merely restrains the Secretary 
from using the Gleason entry as a basis for cancelling the 
selection.” 

On behalf of Read, it is alleged that in the Petition for 
Rehearing the Secretary of the Interior misinformed the 
Court of Appeals as to the type of claims to the Wayne 
tract awaiting consideration before the Department. It 
is respectfully submitted that a reading of the Petition, 
which is attached hereto as Exhibit A, will show the alle¬ 
gation to be incorrect. 

51 11. Prior to the institution of, and during the 

pendency of, this suit, Whitten, the owner of the 
alleged title to the Wayne tract based on the Gleason 
homestead patent, filed with the Department other and 
separate claims to the title, and on November 22, 1927, 
filed a memorandum in support of his various claims, a 
copy of which is attached hereto as Exhibit D. 

12. From the Whitten memorandum it appears, among 
other things, that: 

First: Whitten claims (a) to be entitled to a prefer¬ 
ential right to make entry to the Wayne tract under the 
rule of Burtis vs. State of Kansas, 34 L. D. 304, and also 
claims (b) that (aside from any of Whittin’s claims to 
title) the tract was not vacant on June 19, 1920 and was 
therefore not subject to selection by plaintiff, and in sup¬ 
port of these claims has submitted proof of the following 
alleged facts, among others (see p. 15, p. 19 and p. 20 
et seq. of the Whitten memorandum): 

(a) Whitten purchased the Wayne tract in June, 1919, 
about a year prior to the filing of the forest lieu selection, 
relying in good faith upon departmental and other de¬ 
cisions adjudicating that the title to the tract had passed 
to William H. Gleason under the homestead patent of 
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1878, for a purchase price of $75,000, of which $25,000 
was paid in cash; 

(h) Whitten conveyed the Wayne tract to Manhattan 
Keal Estate Company on June 23, 1925 for $1,100,000, of 
which, however, only $175,000 was paid; 

(c) durin«: June, 1919, one T. W. Palmer, as agent for 
Whitten, placed a large wooden sign on lot 2 facing the 
right-of-way of Florida East Coast Railroad, advertising 
the i)roperty for sale, the sign remained on the property 
throughout the whole of the year 1920 and was so placed 
that anyone looking over the property with any de- 
52 gree of care could not avoid seeing it; 

((7) during June, 1919, Palmer as agent for Whit¬ 
ten employed one C. G. Hannock, a civil engineer, to sur¬ 
vey the Wayne tract and certain adjoining property to the 
north in which Whitten was also interested, in that month 
Hannock partially cleared the north and south lines of 
the Wayne tract, surveyed and established grade stakes 
along such lines, and such grade stakes were on the prop¬ 
erty during every day of June, 1920, and were plainly 
visible to anyone making an examination of the property; 

(p) during the latter part of 1919 and the early part of 
1920, Hannock and engineering assistants, together ^vith 
a landscape engineer, were engaged in preparing plans for 
the development into a residential subdivision of the 
Wayne tract and of tlie adjoining property to the north; 
and 

{/) on ^lay 17, 1920, a force of 15 men commenced the 
work of clearing, grubbing and burning rubbish on the 
Wayne tract, this work continued during the first three 
weeks of June, 1290, during the months of May and June, 
1920, the wages paid for such work on the Wayne tract 
amounted to .$1,846, exclusive of the salary of the engineer 
and engineering assistants, and during the week com¬ 
mencing May 18, 1920 and ending June 25, 1920 {the week 
during which the forest lieu selection was filed) more than 
20 laborers were working on the Wayne tract. 

13. The Department of the Interior has not as yet, in 
the proceedings arising in connection with the forest lieu 
selection, considered Whitten’s claim to a preferential 
right to make entry of the Wayne tract (except for the 
preliminary decision of Division ‘‘K,” which was not ap- 
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proved by tlie Commissioner of the General Land OlTice) 
and has not finally decided the question of fact as lo 
whether or not the Wayne tract was “vacant” on the dabi 
of the filing of the forest lieu selection. On December 12, 
1921, the Commissioner of the General Land Office rejected 
the forest lieu selection and in his decision (in the 

53 form of a letter of instructions to the Register and 
Receiver at Gainesville, Florida) ignored altogether 

the claim of preferential right and stated that the decisions 
in Gleason vs. Pent, 14 L. D. 375,15 L. D. 286, and Ex Parte 
Pierce, 18 L. D. 701, that lots 1 and 2 were not public 
lands of the United States but were the property of Wil¬ 
liam H. Gleason and his successors bv virtue of the home- 

%/ 

stead patent of 1878, should be followed. On an appeal 
from the Commissioner’s decision, the First Assistant Sec¬ 
retary of the Interior recognized that Whitten claimed 
equities in the Wayne tract and also that there had been 
filed on behalf of Read affidavits tending to show that no 
such equities existed and that the Wayne tract was vacant 
on the date of the filing of the forest lieu selection. His 
decision, however, affirmed the decision of the Commis¬ 
sioner of the General Land Office Whitten et al. vs. Read, 
49 L. D. 260 (August 30, 1922). Subsequently on a peti¬ 
tion for the exercise of supervisory authority, the First 
Assistant Secretary affirmed his previous decision, and, 
as set forth in paragraph 1 hereof, decided that a supple¬ 
mentary patent should be issued in assurance of the title 
derived from the Gleason homestead patent, Whitten et al. 
vs. Read, 50 L. D. 10 (August 27, 1923). Neither of the 
two decisions involved a determination of the questions aa 
to whether Whitten was entitled to a preferential right 
or whether the Wayne tract was vacant, although the first 
contained dicta to the effect that Whitten did have equities 
in the property. Until the present time (after the issuance 
of the decrees in this suit) the Department has never since 
the Gleason homestead patent treated this property 

54 as public lands or considered questions of fact affect¬ 
ing it as public lands. 

14. Under the Acts of Congress with respect to forest 
lieu selections, selections may be made only of vacant pub¬ 
lic lands subject to homestead entry. In rejecting the 
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forest lieu selection on the theory that lots 1 and 2 did 
not constitute public lands, it was not necessary to decide 
whether or not the Wayne tract was vacant. Furthermore 
(except for the preliminary decision of Division 
which was not approved by the Commissioner of the Gen¬ 
eral Land Office) the question has not as yet been con¬ 
sidered by the Department, as will appear from the de¬ 
cision of the First Assistant Secretary on the appeal from 
the Commissioner of the General Land Office, Whitten et 
al. vs. Ready 49 L. D. 260 (August 30, 1922), and the de¬ 
cision on the petition for the exercise of supervisory au¬ 
thority, Whitten et al. vs. Ready 50 L. D. 10 (August 27, 
1923). This, and other questions of fact, have become im¬ 
portant only with the elimination 'by the decrees in this 
suit of the alleged title based on the Gleason homestead 
patent and with the holding in this suit that lots 1 and 2 
are still public lands. On behalf of the plaintiff herein, 
the point is made that the decrees in this suit require the 
defendants to give “full legal force and effect” to the 
forest lieu selection. This is interpreted by plaintiff’s 
counsel as requiring the Department to issue a patent on 
the selection. It is respectfully submitted however that 
such interpretation is quite erroneous and that the lan¬ 
guage in general terms that the defendants give “full 
legal force and effect” to the selection means only 
55 that the defendants give it the consideration to 
which it is entitled under applicable provisions of 
law and do not reject it by reason of the alleged title based 
on the Gleason homestead patent. That the question 
whether the said Wayne tract, or any land claimed by 
plaintiff under his said forest lieu selection, was or was 
not vacant land subject to homestead entry on June 19, 
1920, is a question of fact not heretofore determined in 
any proceeding before the Department in connection with 
the consideration of the allowance or rejection of said lieu 
selection; that such fact is material to a correct determina¬ 
tion of the rights of the plaintiff under his said selection, 
and this without regard to whether or not any rights might 
be claimed or asserted to said land as against the United 
States by any third party, not a party to this proceeding, 
whether based upon a claim of occupancy or any other 
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claim, and in the determination of such question, no ques¬ 
tion of any right claimed or asserted, under or by virtue 
of the so-called Gleason patent, is directly or remotely in¬ 
volved, and on the coming in of the evidence, will be so 
treated and considered by the Department, in accordance 
with the decree of the Court herein. 

15. The Department has determined that the decision 
of whether the Wavne tract was vacant at the date of the 
filing of the forest lieu selection and of whether Whitten 
is entitled to a preferential right as claimed should not be 
made on the basis of the conflicting affidavits already be¬ 
fore the Department, but rather that all parties in interest 
should present their evidence and have the right to ex¬ 
amine and cross-examine witnesses at a formal hearing 
ordered for that purpose. As the Secretary of the Interior 
stated to the Court of Appeals in the Petition for Rehear¬ 
ing: 

‘‘Your petitioner feels that he should ask this Honorable 
Court to review and reconsider so much of its decision, and 
to order the modification of so much of the decree of May 9, 
1924, and the decree of November 19, 1926, as directs the 
issuance of a patent to the Respondent (Read) without 
first affording all those having asserted claims to this land, 
including the Respondent (Read), an opportunity, at a 
formal hearing ordered for that purpose, to be heard in 
support of their asserted rights and claims, with the usual 
privilege of cross-examination, in order that a proper 
record be made on which rights may be fully established 
and in order that no unnecessary burden be cast on any 
claimant and in order that your petitioner’s obligation to 
see to it that ‘none of the public lands is disposed of to a 
party not entitled to it’ be preserved.” 

56 16. It is respectfully submitted that the questions 

of fact above referred to (whether the Wayne tract 
was vacant and whether Whitten is entitled to a prefer¬ 
ential right) are still properly before the Department and 
that the granting of the order now requested would limit 
the action of the defendants in determining questions of 
fact arising out of the administration of the land laws and 
would thus interfere with the exclusive jurisdiction of tho 
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Department. Reference is respectfully made to the fol¬ 
lowing cases relied upon on the Petition for Rehearing: 
Michigan Land and Lumher Co. vs. Rusty 168 U. S. 589, 
Work vs. Louisiana, 269 U. S. 260, and Williams vs. United 
States, 138 U. S. 250, and the following cases cited in the 
affidavit of Charles R. Pierce filed in support of this mo^ 
tion: Gardner vs. Bonestell, 180 U. S. 362, Cosmos Ex¬ 
ploration Company vs. Gray Eagle Oil Company, 190 U. S. 
301, Riverside Oil Co. vs. Hitchcock, 190 V. S. 316, and 
Bishop of Nesqually vs. Gihhon, 158 IT. S. 155, and many 
other similar cases for the rule of law that the courts do 
not have jurisdiction to limit the action of the Department 
of the Interior in determining questions of fact arising out 
of the administration of the land laws. 

17. In the affidavit of Charles R. Pierce filed in support 
of this motion, it is argued that Whitten abandoned his 
claim of a preferential right, first, because be did not rely 
upon it on the appeal from the decision of the Commis¬ 
sioner of the General Land Office and on the petition for 
the exercise of supervisory authority, and second, because 
he delayed unreasonably in presenting proof in sup])ort 
of his alleged equities. The question of abandonment, 
however, is another question of fact the determination of 
which is, under the rule of the cases above cited, solely 
within the jurisdiction of the Department. Against 
57 the first argument in support of the contention that 
Whitten has abandoned the claim, it mav be argued 
(a) that the question raised on the appeal from the Com¬ 
missioner and on the petition for the exercise of super¬ 
visory authority was whether the decisions upholding the 
alleged title based on the Gleason homestead patent were 
correct and that on that question the matter of alleged 
equities supporting a preferential right was not of any 
significance, and (b) that Whitten cannot be charged with 
abandoning one claim merely because he did not advance 
it while he had a ruling that his title was good under an¬ 
other claim. Against the second argument in support of 
the contention it may be urged that affidavits that work 
had been performed on the Wayne tract in the months of 
April, May and June, 1920 and that over twenty men were 
working on the premises during the ^yeek of the filing of 
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the forest lieu selection, were filed with the Department 
on behalf of Whitten during the early part of 1921. 

18. From the Whitten memorandum, it also appears 
that: 

Second: Whitten claims to be the assignee of the bights 
of the State of Florida to the north part of lot 1 under 
the Swamp Land Act of 1850, contends that the swamp 
land selection (of lots 1 and 2) of June 4, 1884, should be 
reinstated and that a patent to lot 1 should now be issued 
thereon to the State of Florida and in support of such 
contentions has submitted proof, including the plat of 1875 
and reports of experts recommended by the Director of 
the United States Geological Survey, that lot 1 is swamp 
land and was such on September 28, 1850 (see p. 26 et seq. 
of the Whitten memorandum). 

The swamp land selection of June 4, 1884 was rejected 
after a protest there against was filed by the owner 
58 of the alleged title based on the Gleason homestead 
patent—the only reason given for the rejection being 

that: 

“The survey of said section made in 1845 shows that 
said lots were at that time covered by the waters of Bis- 
cayne Bay, and had no real existence except at the bottom 
of said Bay. It is, therefore, held that they were not 
swamp lands on the 28th day of September, 1850, and were 
not, therefore, subject to the operation of the swamp grant 
of that date.” 

In rejecting the selection, no consideration was given to 
the actual character of lots 1 and 2, other than by refer¬ 
ence to the plat of 1845. The Department, in rejecting the 
swamp land selection, thus treated lots 1 and 2 as an ac¬ 
cretion subsequent to 1845 to the land embraced in the 
Gleason homestead patent. 

19. In the affidavit of Charles R. Pierce filed in support 
of this motion much is made of the fact that it has already 
been held in the departmental decisions prior to the insti¬ 
tution of this suit that the swamp land selection should 
not be reinstated. Whitten et at. vs. Ready 49 L. D. 260 
(August 30, 1922), 50 L. D. 10 (August 27, 1923). These 
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holdings, however, were made on the mistaken theory that 
the plat of 184o should be taken as the official plat for the 
year 1850 of lots 1 and 2 and that the title to lots 1 and 
2 had, prior to the date of the swami) land selection, passed 
from the United States by reason of the (ileason home¬ 
stead patent. In the Whitten memorandum it is contended 
on the other hand that the swam[) land selection was re¬ 
jected on account of the clear mistake of relying on the 
meander lines shown on the plat of 1845, that in this suit 
it ha« been held for the first time that such meander lines 
shown on the plat of 1845 should never have been con¬ 
sidered in disposing of lots 1 and 2 and therefore 
59 that the swamp land selection should now be rein¬ 
stated and reconsidered; and in addition the case 
of State of Oregon, 5 L. D. 31, is cited for the rule that a 
decision on a swamp land selection does not conclude the 
government if it was obtained by fraud or mistake. 

20. Also in the affidavit of Charles R. Pierce it is urged 
that the rights, if any, of the State of Florida under the 
swamp land selection have been lost by laches and should 
not be considered after intervening rights to the lots se¬ 
lected have accrued in favor of the plaintiff herein. In 
the Whitten memorandum, it is maintained on the basis of 
cases cited that such rights have not been lost by laches 
and that there would be no inequity in permitting them to 
be enforced. The theory urged on behalf of Whitten, and 
apparently supported by the cases of Galliher vs. Caldwell, 
145 U. S. 368, and Honey Lake Valley Company, et al., 
48 L. D. 192, is that laches is not a mere matter of time, 
but principally a question of the inequity of permitting a 
claim to be enforced and that the only equities which could 
be urged in support of the contention that the rights of 
the state have been forfeited have arisen in favor of the 
persons who have maintained possession of lots 1 and 2 
in good faith under color of title, who are also the assignees 
of the state. This raises again the question of fact (the 
determination of which is exclusively within the determina¬ 
tion of the Department) as to whether lots 1 and 2 were 
vacant on June 19, 1920; if they were not vacant then no 
equities therein have accrued in favor of the plaintiff herein 
and he would not seem to be in a position to object to re- 
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instatement of th3 swamp land selection. In gen- 

60 eral it may be stated that the disposition of the 
swamp land selection does not come within the scope 

of this suit. No de])artmental decision has as yet been 
made as to whether or not the swamp land selection should 
he reinstated and Read will he given ample opportunity 
to urge before the Department any objections to such re¬ 
instatements which he may consider pertinent. 

21. From the Whitten memorandum, it also appears 
that: 

Third. Whitten claims to he the assignee of the fights 
of Pent in lot 2 under his commuted homestead entry of 
1891 and contends that a petition should now he issued 
to Pent on such entry (see p. 39 et seq. of the Whitten 
memorandum). 

The Pent entrv of lot 2 was cancelled on the theorv that 
the title to lot 2 was conveyed to William H. Gleason by 
reason of the homestead patent of 1878. Gleason vs. Pent, 
14 L. D. 375, 15 L. D. 286. In this suit, however, it has 
been decreed that the Gleason homestead patent did not 
embrace lot 2 and therefore that the Pent entry was wrong¬ 
fully cancelled. 

22. In the Whitten memorandum cases were cited in 
support of the rule that under the circumstances stated. 
Pent obtained an equitable title to lot 2 and that his rights 
in the lot were not subject to defeasance unless his entry 
was obtained by fraud or unless the lot was not subject 
to entrv. In the affidavit of Charles R. Pierce it is con- 
tended that this equitable right could only be enforced in 
a court of equity, but the cases cited in support of this 
contention, although they hold that such a right could be 
enforced in a court of equity, do not seem to hold that it 
cannot be enforced by proceedings before the Department. 
The question of laches has been raised with respect to the 

Pent claim to lot 2 just as with respect to the swamp 

61 land selection of lot 1, and as to the Pent claim to 
lot 2 it may involve the determination of whether lot 

2 was vacant on June 19,1920; if the lot was not then vacant 
then no equities have accrued in favor of Reed and he 
would not seem to be in a position to object to the enforce¬ 
ment of the Pent claim. The disposition of the Pent claim, 
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as the disposition of the swamp land selection, does not 
come within the scope of this suit and is still within the 
jurisdiction of the Department and undecided. 

23. The orders of the Department with respect to which 
plaintitf seeks intervention have for their object that the 
facts on which the several claims urged to lots 1 and 2 
and pending before the Department might be gathered at 
a formal hearing at which all claimants might be repre¬ 
sented with full and free opportunity of cross-examination 
of the several witnesses introduced, so that the rights of 
the respective ])arties in said lots may be fully ascertained 
and determined and so that the obligations of the Secre¬ 
tary of the Interior with respect to the disposal of the 
public lands (an obligation that requires him to see “that 
none of the public domain is wasted or is disposed of to a 
party not entitled to it,“ Knight vs. United States Land 
Association, 142 U. S. 161) may be performed after a full 
ascertainment and determination of such rights. In es¬ 
sence, plaintiff is asking that the defendants be restrained 
from informing themselves. Plaintiffs request is, to say 
the least, premature, and there is now showing that the 
hearing ordered by the Department will interfere with any 
of his legal rights. In order that the court may be fully 
advised in the premises, a copy of the orders for the hear¬ 
ing (order of January 4, 1928 and order of January 21, 
1928) are attached hereto as Exhibit E. 

62 24. In conclusion, it is respectfully submitted, first 

that the plaintiff herein is not entitled to the supple¬ 
mentary order now requested under the pleadings or under 
decrees entered in this suit, and second that the issuance 
of such a supplementary order would constitute an inva¬ 
sion of the exclusive jurisdiction of the Department of the 
Interior, and therefore that the motion for a supple- 
mentarv order should be denied. 

EDWARD C. FINNEY, 

First Assistant Secretary of the Interior. 

JOHN E. LASKEY, 

E. V. PATTERSON, 

0. H. GRAVES, 

Washington, D. C,, Attys. for Defts. 



H. T. read vs. HUBERT WORK, SECY., ET AL. 


03 


63 Filed March 8, 1928. 

Supreme Court of the District of Columbia. 

In Equity. 

No. 41673. 

Henry T. Read, by J. Harrington Edwards, Attorney in 

Fact, Plaintiff, 

V. 

Hubert Work, Secretary of the Interior, and William 
Spry, Commissioner of the General Land Office, De¬ 
fendants. 

Order Denying PlaintiffMotion for a Supplemental 

Order, 

This cause came on for hearing by the Court on Feb¬ 
ruary 14, 1928, on the plaintiff’s motion, filed herein on 
the 2d day of February, 1928, for a supplemental order re¬ 
straining the defendants from carrying into effect both or 
either of the two orders of the defendant Hubert Work 
of the 4th and 21st of January, 1928, respectively, and 
after full presentation, both orally and in briefs, on be¬ 
half of all the parties, and the Court being fully advised 
in the premises, it is, by the Court, this 8th dav of March, 
1928, 

Ordered, That the plaintiff’s said motion be, and it is 
herebv, finally overruled and denied. 

W. HITZ, 

Justice, 

And on the day last above written, the plaintiff, in open 
court, gives notice of an appeal from the foregoing 

64 order to the Court of Appeals of the District of 
Columbia, which appeal is hereby allowed, condi¬ 
tioned, however, upon the plaintiff furnishing bond, for 
costs, in the penal sum of $100, or depositing with the 
Clerk of the Court the sum of $50, in lieu of such bond. 

By the Court: 

W. HITZ, 

Justice, 
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Memorandmn. 

March 9, 1928—$50 deposited in lieu of appeal bond. 

65 Filed Mar. 9, 1928. 

Supreme Court of the District of Columbia. 

In Equity. 

No. 41673. 

Henry T. Read, by J. Harrington Edwards, Attorney in 

Fact, Plaintiff, 

V. 

Hubert Work, Secretary of the Interior, and William 
Spry, Commissioner of the General Land Office, De¬ 
fendants. 

Assignments of Error, 

Henry T. Read by J. Harrington Edwards, attorney in 
fact, plaintiff and appellant, assigns the following error in 
the final order of the Supreme Court of the District of Co¬ 
lumbia entered herein on the 8th day of ^larch 1928, deny¬ 
ing the plaintiff-appellants “Motion for Supplementary 
Order 

I. 

Error in failing to decide that the two orders of the 
defendant-appellee Work of January 4, 1928 and January 
21, 1928, respectively, were made by the defendant-appellee 
Work contrary to and in violation of the final decree of the 
Supreme Court of the District of Columbia entered in this 
cause on the 9th day of May 1924 and affirmed by the Court 
of Appeals of the District of Columbia on the 7th day of 
December, 1925. (56 App. D. C. 72.) 

II. 

Error in failing to decide that the two orders of the 
defendant-appellee Work of January 4, 1928 and January 
21, 1928, respectively, were made by the defendant- 

66 appellee Work contrary to and in violation of the 
further decree of the Supreme Court of the District 

of Columbia entered in this cause on the 19th day of No- 
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vember 1926 and affirmed by the Court of Appeals of the 
District of Columbia on the 7th day of November 1927, 
23 F. (2d) Adv. 139, and adhered to on petition for re¬ 
hearing, 23 F. (2d) Adv. 141. 

III. 

Error in failing to hold that the two orders of the de^ 
fendant-appellee Work of January 4, 1928 and January- 21, 
1928, respectively, were made by the defendant-appellee 
Work without authority of any law, under mere color of 
authority only, after the said defendant-appellee Work had 
completely exhausted his judgment and discretion with re¬ 
spect to the Bead forest lieu selection, and in contempt 
of the Court below and of this Court. 

IV. 

Error in denying the plaintiff-appellants ‘^Motion for 
Supplementary Order.’’ 


V. 

Error in refusing to grant the plaintiff-appellants ^‘Mo¬ 
tion for Supplementary Order.” 

HENRY T. READ, 

Bv J. HARRINGTON EDWARDS, 

Attorney in Fact; 

By CHARLES R. PIERCE, 

Miami, Florida, and 
PATRICK H. LOUGHRAN, 

Washington, D. C., 
Attorneys for the Appellant. 

Service of copy of the foregoing assignments of error 
acknowledged this 9th dav of March, 1928. 

O. H. GRAVES, 
Attorney for the Appellees. 

[Endorsed:] Equity. No. 41673. Read et cet. v. Work 
et al. Assignment^ of error. Patrick H. Loughran, Mills 
Building, Atty. for Appellant. 
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67 Filed Mar. 9, 1928. 

Supreme Court of the District of Columbia. 

In Equity. 

No. 41673. 

Henry T. Read, by J. Harrington Edwards, Attorney in 

Fact, Plaintiff, 

V. 

Hubert Work, Secretary of the Interior, and William 
Spry, Commissioner of the General Land Office, De¬ 
fendants. 

Designation for Preparation of Record. 

To the Clerk of the Supreme Court of the District of 
Columbia: 

The plaintiff having perfected an appeal herein to the 
Court of Appeals of the District of Columbia on March —, 
1928, hereby requests the Clerk of the Supreme Court of 
the District of Columbia to prepare, at plaintiff’s expense, 
a transcript of the record on appeal, including therein the 
following papers and proceedings, namely: 

1. The plaintiff’s “Motion for Supplementary Order.” 

2. The defendants’ “Showing In Opposition To Motion 
For Supplementary Order.” 

3. The order of Justice Hitz overruling and denvinc: the 
“Motion for Supplementary Order,” the note of appeal 
and the order for security for costs which are appended to 
said order of denial of the motion. 

4. Clerk’s note of making of deposit of $50 as security 
for costs. 

5. Assignments of Error. 

6. Copy of this Designation. 

CHARLES R. PIERCE, 

Miami, Florida, and 
PATRICK H. LOUGHRAN, 

Attorneys for Appellant. 
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Service of copy of the foregoing designation for prepara¬ 
tion of record is acknowledged this 9th day of March 1928. 

0. H. GRAVES, 
Attorney for Appellees. 

[Endorsed:] Equity. #41673. Read et cet. v. Work 
et al. Designation for Preparation of Record. Patrick H. 
Loughran, Mills Building, Washington, D. C. 

68 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia^ ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 67, both inclusive, to be a true and cor¬ 
rect transcript of the record according to directions of 
counsel herein filed copy of which is made part of this tran¬ 
script in cause No. 41673 in Equity, wherein Henry T. Read 
by J. Harrington Edwards, Attorney in Fact is Plaintiff 
and Hubert Work et al. are Defendants, as the same re¬ 
mains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court at the City of Washington in 
said District this 10th day of March 1928. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 


Endorsed on cover: District of Columbia Supreme Court. 
No. 4734. Henry T. Read, &c., appellant, vs. Hubert Work, 
Secy., &c., et al. Court of Appeals, District of Columbia. 
Filed Mar. 10, 1928. Henry W. Hodges, clerk. 
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Bill for Injunction. 

Filed September 6, 1923. 

In Equity. 

No. 41673. 

In the Supreme Court of the District of Columbia. 

Henry T. Read, by J. Harrington Edwards, Attorney-in- 

Fact, Plaintiffs, 

V. 

Hubert Work, Secretary of the Interior, and William Spry, 

. Commissioner of the General Land Office, Defendants 

In this bill of complaint the plaintiffs show: 

I. 

That the plaintiff Henry T. Read is a citizen of the United 
States and a resident of Pennington County, South Dakota; 
that the plaintiff J. Harrington Edwards is a citizen of the 
United States and a resident of King County, Washington. 

That the defendant Hubert Work is a citizen of the 
United States and of the State of Colorado, and, tempo¬ 
rarily, a resident of the District of Columbia; that he is 
Secretary of the Interior of the United States and is sued 
in his official capacity; that the defendant William Spry is 
a citizen of the United States and of the State of Utah, 
and temporarily a resident of the District of Columbia; 
that he is Commissioner of the General Land Office of the 
United States and is sued in his official capgicity. 

II- 

That on June 19, 1920, the plaintiffs, the said Henry T. 
Read and the said J. Harrington Edwards, his attorney in 
fact, duly appointed, authorized and recognized, filed in 
the United States land office at Gainesville, Florida, a forest 
lieu selection for 160 acres, more or less, of public land, 
which selection was received, accepted, recognized, and 
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entered by the register and receiver and duly identified as 
“Gainesville 016724'that a copy of the appropriate page 
of the serial register is attached herewith as plaintiffs* 
Exhibit K. 

III. 


That the said “forest lieu selection, Gainesville 016724,*’ 
was made and filed in accordance with and in compliance 
with the acts of Congress of June 4, 1897, 30 Stat. 36, June 
6,1900, 31 Stat. 614, March 3,1901, 31 Stat. 1037, and March 
3,1905, 33 Stat. 1264, and in compliance with all applicable 
laws, rules, and regulations; that the said compliance of 
the plaintiffs, as to a portion thereof, to wit, 52.38 acres, 
was judicially determined by the Commissioner of the Gen¬ 
eral Land Office, March 17, 1922; that a copy of the said 
judicial determination of March 17, 1922, is attached here¬ 
with as plaintiff’s Exhibit A; that patent for the said 52.38 
acres was issued March 22, 1922. 

IV. 


That the Commissioner of the General Land Office, on 
March 22, 1922, withheld complete determination of the 
validity of the said forest lieu selection as to a portion 
thereof, to wit, lot one and lot two, section nineteen, town¬ 
ship fifty-three south, range forty-two east, Tallahassee 
meridian, Florida, or in shorter description, “lots 1 and 2, 
sec. 19, T. 53 S., R. 42 E., T. M.,” according to the public- 
land plat of survey approved February 1, 1875, or in 
shorter description, “1875 survey”; that the Commissioner 
of the General Land Office withheld complete adjudication 
of the said lots 1 and 2, 1875 survey, for the reason that 
the status thereof was being adjudicated by other pending 
determinations; that the said other adjudications were duly 
had and the same are attached here^\dth with the same effect 
as though each of the said adjudications were at this point 
copied herein in full; that the commissioner’s decision of 
December 12, 1921, is numbered plaintiffs’ Exhibit B; that 
the Secretary’s decision of August 30, 1922, is numbered 
plaintiffs’ Exhibit C; the Secretary’s decision of October 
26, 1922, is numbered plaintiffs’ Exhibit D; that the Sec¬ 
retary’s decision of March 15, 1923, is numbered plaintiffs’ 
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Exhibit E, and the final decision of the Secretary, dated 
August 27, 1923, is numbered plaintiffs’ Exhibit F; that 
the substance of the said decisions is to the effect that the 
title to the said lots 1 and 2, survey, is in the United States, 
that the selection of the plaintiffs is the first legal entry of 
record, that the selection of the plaintiffs segregates the said 
lots 1 and 2,1875 survey; that in the said decisions no defect 
in the, compliance of the plaintiffs with the applicable laws, 
rules, and regulations is indicated, but it is held that the 
department has full jurisdiction to refuse to issue patent to 
such prior entryman with full compliance and has juris¬ 
diction to give a patent thereto to another who has no 
application pending, who has never filed any application 
therefor, and that, because of such determination, the said 
defendants have ordered that a United States patent issue 
to the said public land of the United States known and 
described as lots 1 and 2, sec. 19, T. 53 S., R. 42 E., T. M., 
Florida, to one William H. Gleason, his heirs or assigns; 
that the reason assigned for the said issuance of patent to 
Gleason, instead of to the plaintiffs, is because of certain 
erroneous, earlier decisions, the effect of which will here¬ 
after be stated. 

V, 


That the said William H. Gleason was a homesteader in 
the said section 19; that on July 10, 1845, a township plat 
of public-land survey was approved by the surveyor general 
for the State of Florida of the said T. 53 S., R. 42 E., T. M. 
Florida; that a copy of the said 1845 survey is attached 
lierewith as plaintiffs’ Exhibit G; That on April 4, 1870, 
the said William H. Gleason made homestead entry accord¬ 
ing to the said 1845 survey for lot 1 (W. V'l NW %) (79.62 
acres) and lot 2 (W. % SW. %) (85.22 acres), sec. 19, con¬ 
taining in all 164.84 acres; that in 1873 the said William H. 
Gleason requested or petitioner the Interior Department 
for a resurvey of the township, which request or petition 
was granted; that the resurvey was authorized, was run 
upon the ground in 1874, the field notes thereof were made 
up and approved, and plat thereof was made up and ap¬ 
proved, February 1,1875; that a copy of the said 1875 sur¬ 
vey is attached herewith as plaintiffs’ Exhibit H; that not¬ 
withstanding the existence of the survey of 1875 (Exhibit 


H), the Commisisoner of the GenL‘i al Land OflSce, through 
carelessness and inadvertence, on June 24, 1878, issued to 
the said William H. Gleason a public-land patent, under the 
homestead law, for lot 1 and lot 2, sec. 19, T. 53 S., R. 42 E., 
T. M., Florida, containing 164.84 acres, specifying that the 
same was issued in accordance with the plat approved July 
10, 1845, which had been superseded February 1, 1875, by 
the 1875 survey; that the area described in the said Gleason 
entry and patent is substantially the west half of thte west 
half of the said section 19; that lot 2, sec. 19, 1875 survey; 
selected by the palintiffs June 19, 1920, is located in the 
northwest quarter of the northwest quarter of section 19; 
that lot 1, 1875 survey, selected by the plaintiffs June 19, 
1920, is located in the west half of the northeast quarter of 
section 19; that there is no actual or physical conflict be¬ 
tween the lands patented to the said William H. Gleason in 
1878 and the lands selected by the plaintiffs, June 19,1920. 

VI. 

That prior to 1845 the Land Department duly authorized 
and directed the survey of the exterior township lines of T. 
53 S., R. 42 E.; that the north, the west, and the south 
township exterior lines were duly run upon the ground, that 
held notes thereof were duly made up and approved, and 
that the said lines are shown, in part, upon the said plat 
approved July 10, 1845, plaintiffs’ Exhibit G. 

VII. 

That prior to the 1845 survey tbe Land Department never 
authorized or directed the survey of the interior or of the 
bay shores of T. 53 S., R. 42 E.; that no survey of the inte¬ 
rior, or bay shores prior to the 1845 plat was run upon the 
ground; that no field notes of any such interior survey of 
T. 53 S., R. 42 E., prior to the 1845 plat, was made up and 
approved; that all interior, meander, and bay-shore lines 
shown upon the plat of 1845, including the north, the east, 
and the south boundaries of section 19, were wholly ficti¬ 
tious in that the said lines neither represented the physical 
conditions as they existsed upon the ground or were the 
result of any alleged effort at surveying; that the area of 
section 19, as shown thereon, was and is wholly inaccurate 
and fictitious. 
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vn. 


That at the request of, or upon the petition of, the said 
William H. Gleason, a resurvey of the said T. 53 S. R. 42 
E., was duly authorized, run upon the ground, and field 
notes thereof were duly made and approved; that on Feb¬ 
ruary 1, 1875, a plat thereof was duly approved; that the- 
said surveyor duly retraced the north, the west, and the 
south boundaries of T. 53 S., R. 42 E.; that he did not re¬ 
trace as such a single interior line or meander line or shore 
line as shown upon the plat of 1845; that he did not set or 
reset any corners of the 1845 plat, as such, or set or reset 
any meander corners; that in no manner did he reproduce 
the 1845 survey as such, upon the ground or in his field 
notes or plat. 

IX. 

That the said surveyor found within the limits of the 
1845 exterior townships lines as surveyed, great areas of 
lands, which were in existence in 1845, but which were omit¬ 
ted from the 1845 survey, and which were from 1845 to 
1875, unsurveyed public lands of the United States; that 
among said areas, left unsurveyed by the survey of 1845, 
was that large area of land located with the north half of 
section 19; that the survey of 1845 showed in the north half 
of section 19 one subdivision, to wit, lot 1, being also the 
west half of the northwest quarter, containing 79.62 acres; 
that the survey of 1875 showed in the said north half of 
section 19 five subdivisions, to wit, lots 1, 2, 3, 4, and 5, 
containing 226.18 acres; that lots 3 and 4,1875 survey, con¬ 
taining 81 acres, occupied substantially in the same posi¬ 
tion, area and location as lot 1, 1845 survey; that lots 1, 2 
and 5, 1875 survey, were in no way in conflict with lots 1 
and 2, 1845 survey; that the area occupied by lots 1, 2, and 
5,1875 survey, was shown upon the plat of 1845 as appar¬ 
ently covered by the waters of Biscayne Bay; that the pre¬ 
tended meander line of Biscayne Bay at the said north half 
of section 19 in 1845 was in upland covered with pine timber 
with the true shore line of Biscayne Bay approximately one- 
half mile east; that the area shown by the 1875 plat as lots 
1, 2, and 5, 1875 survey, was not accretion formed between 
1845 and 1875. 
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X. 

That in Gleason v. Pent (14 L. D. 375; or rehearing, 15 
L. D. 286, decided in 1892) the Secretary in considering the 
boundaries of the lands patented to the said William H. 
Gleason, in 1878, without any fact, matter, circumstance or 
thing except the erroneous 1845 plat, tending to sustain 
such finding, found that the said Gleason homestead, in the 
north half of section 19, bordered upon the waters of Bis- 
cayne Bay, and that the greater area shown by the 1875 
survey, was accretion formed by tidal action between 1845 
and 1875; that in the later case of Lewis W. Pierce (18 L. 
D. 328) the said secretary declined to receive proof that the 
said added area was not accretion; that the Pent case re¬ 
ferred to lot 2,1875 survey, and the Pierce case referred to 
lot 1, 1875 survey; that neither of the said adjudications 
were the result of hearings or of a hearing, or investiga¬ 
tions or an investigation upon the ground; that there was 
no search for any field notes of the alleged meander line, 
shown along the east boundary of the north half of section 
19,1845 survey; that the absence of such field notes and the 
fictitious character of the interior and meander lines of the 
1845 survey was not called to the attention of the Secretary; 
that the sole evidence in the said Pent case was the two 
plats, and the decision was arrived at from a comparison 
thereof, in the belief that the meander line as shown upon 
the plat of 1845 was actually run and correctly represented 
the shore line in 1845; that the said adjudications were 
rendered without stating that the said William H. Gleason 
asked and petitioned for the survey of 1875; that the Secre¬ 
tary now rules that said adjudications are binding. 

XI. 

That the Land Department, with full jurisdiction to do 
so, approved a selection and issued a public-land patent to 
the said lot 5, 1875 survey, to the State of Florida, under 
the swamp land act on May 4, 1885; that thereafter the 
State of Florida, for a valuable consideration, deeded the 
said land to one Edward L. White, who conveyed portions 
thereof to others; that a transferee of the said William H. 
Gleason brought suit in the Circuit Court of Florida, for 
Dade County, against the said Edward L. White, and the 
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said others, for the possession of the said lot 5, 1875 sur¬ 
vey; that the said suit eventually reached the United States 
Supreme Court, in the case of Gleason v. White (199 U. S. 
54) on May 29,1905; that the United States Supreme Court 
says in part: 

‘‘The patent to Gleason was three years after the last 
survey, which, in so far as it conflicted with the prior sur¬ 
vey, superseded that and became the official record of the 
Land Department. Notwithstanding this, the patent pur¬ 
ports to convey lots 1 and 2, as shown by the survey of 
1845. Undoubtedly the mistakes arose because the home¬ 
stead entry, which must have been five years before the pat¬ 
ent, was made before the survey of 1875, and at that time 
the official record w^as the plat of 1845, which showed only 
the two lots. Through carelessness, and not recognizing 
the change made by the survey of 1875, the patent refers to 
the survey of 1845, relying on the description in the home¬ 
stead entry. The land patented amounted to 164.84 acres. 
The homestead law allowed one to enter 160 acres, and as 
the patent covered 4.84 acres more than the amount allowed 
for a homestead the patentee paid the Government price 
for the excess, $6.05. 

“The contract of McKay for the survey of 1845 was a 
contract to survey the exterior lines of T. 53, and while the 
* field notes of the west line of the township are preserved, 
his notes of the east and subdivision lines are not to be 
found in the Land Department. The plat, as will be seen, 
shows an east line running north 2° west, 80.60 chains, a 
south line 22.61 chains from the west line, and a north line 
19.81 chains, making almost a rectangle, and containing the 
number of acres described in the patent. East of this town¬ 
ship appears Biscayne Bay, according to each plat. The 
plat made in 1875 shows a south line of 22.35 chains, very 
nearly the same as that of the plat of 1845, but the north 
line is 59.92 chains, making an almost complete quarter of 
the NW. sec. 19. The field notes of the survey of 1875 show 
that the surveyor found on the line between secs. 18 and 19, 
at a distance of 40.35 chains from the west townsliip line, 
an old quarter-section post and set a new one in place of it. 
It would seem a not unreasonable conclusion from this that 
McKay in 1845 in fact surveyed a tract of land east of lots 

2--4734 
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1 and 2, but that when the plat was made, either his field 
notes had disappeared or where ignored in running the 
lines of the north half of sec. 19. It further appears that 
the survey of 1875 was requested by the patentee, William 
H. Gleason, who stated that the survey of the entire town¬ 
ship was entirely or almost entirely obliterated. It also 
appears that Gleason, when he received his patent, took title 
to what was substantially the west half of the northwest 
quarter and the west half of the southwest quarter of sec¬ 
tion 19, the east line, as shown by the plat, being almost a 
straight line, running north and south. It does not seem 
that he could have been mistaken as to the land that he was 
acquiring from the Government, for he must have lived on 
it five years in order to have perfected his homestead. He 
could not have been ignorant of the large tract lying east of 
what was described in the plat of 1845 as ‘lot.’ The official 
plat at the time of the patent was the plat of the survey of 
1875. He was chargeable as a matter of law, with notice 
of that plat. More than that, as the survey was at his in¬ 
stance, it is a reasonable assumption that in fact he knew 
what the lines of that survey and plat were. Under these . 
circumstances, full justice is done if a patent title to lands 
outside his lines as shown by the plat of 1845 is sustained, 
for he still is protected in the tract bounded by those lines 
and amounting to 164.84 acres. To give him twice that 
amount of land would be enabling him to profit by a mistake 
of the Government—a mistake of which he was cognizant. 
Under those circumstances, we are of opinion that the judg¬ 
ment of the Supreme Court of Florida must be, and it is 
affirmed.” 


XII. 

That after the decision of the United States Supreme 
Court, May 29,1905, in Gleason v. White (199 U. S. 54) and 
prior to June 19, 1920, the Commissioner of the General 
Land Office, at times and dates unknown to the plaintiffs, 
caused changes and adjustments to be made of various 
records, including the notations with the papers constitut¬ 
ing the original entry papers of the said William H. Glea¬ 
son, which adjustment called attention to the said Supreme 
Court decision and the limiting force thereof; that among 
the records maintained by the Commissioner of the General 
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Land Office are the tract l)ooks, which are relied upon by the 
officials of the department and by the public for accurate 
information as to the status of the surveyed public lands of 
the LTnited States; that on page 161 of volume 35 of the 
Florida tract books, opposite section 19, after the decision 
of the United States Supreme Court, May 29, 1905, and 
prior to June 19, 1920, by order of the commissioner, at a 
time and date unknown to the plaintiffs, the description of 
the said Gleason homestead entry was adjusted to corre¬ 
spond to the said Supreme Court adjudication, “W. Vi*, 
XW. and W. M», SW. by old survey; by new survey, 
lots 3, 4, 6, and 7”; that a copy of page 161 of volume 35, 
Florida tract books, is attached herewith as plaintiffs’ Ex¬ 
hibit M. 


XIII. 

That Congress of the United States, by law, provides for, 
facilitates and encourages the appropriation of public lands 
under the public land laws; that Congress has provided 
penalties for the local officers concealing or misrepresenting 
the status of vacant public land; that among the facilities 
provided by Congress for the information of the public as 
to the status of public lands in the triplicate public-land 
plat, upon which all entries are noted, and upon which 
the status of vacant public lands appears either when no 
entries are shown or when all prior entries are scratched 
through; that after April 29, 1905, and prior to June 19, 
1920, upon the said local land office plat at the Gainesville, 
Florida, United States local land office, the entry of William 
H. Gleason was adjusted and changed in section 19 to show 
that the said entry appropriated only lots 3, 4, 6, and 7, 
1875 survey; that a copy of the said public-land plat is at¬ 
tached herewith as plaintiffs ’ Exhibit N; that similarly 
there is maintained in the said local land offices a tract book 
for official and public information; that upon the page oppo¬ 
site section 19, T. 53 S., R. 42 E., prior to June 19,1920, the 
entry of the said Gleason was adjusted and changed to 
correspond to the said decision of the United States Su¬ 
preme Court and to show that the said entry covered only 
lots 3,4,6, and 7,1875 survey; that a copy of the said appro¬ 
priate page is attached herewith as plaintiffs’ Exhibit L. 
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XIV. 

That neither the said William H. Gleason, his heirs or 
assigns, ever filed any objection to the said adjustment of 
the Gleason entry papers or other records of the General 
Land Office or of the local land office, in accordance with 
the said decision of Gleason v. White (199 U. S. 54); that 
on June 19, 1920, the records of both the local land office at 
Gainesville, Florida, and the records of the General Land 
Office showed that as to lots 1 and 2, 1875 survey, there was 
no pending application, entry, or claim of any nature what¬ 
soever, either of the said William H. Gleason, his heirs or 
assigns, or any one else whatsoever, and showed in con¬ 
flict therewith no patent or pending unpatented right and 
no existing reservation or national forest. 

XV. 

That on or about September 15, 1920, the plaintiffs, at 
the request of William Louderback, his agent, deeded to 
Charles Deering all interest under the selection to the south 
half of lot one (S. % lot 1), 1875 survey, the said Deering 
having thereon fencing and improvements, and the selec¬ 
tion not having been made adversely to him; that as to 
the N. ¥> lot 1 and lot 2, 1875 survey, on June 19, 1920, 
the said land was nonmineral, unoccupied, unimproved, un¬ 
settled upon, uncultivated, uninclosed, unposted, unused, 
wild, and vacant public land; that full and complete proof 
thereof, as required by the law, the rules, and regulations 
was duly submitted with the selection June 19, 1920. 

XVI. 

That as part of the compliance of the plaintiffs with all of 
the applicable laws, rules, and regulations they were re¬ 
quired to reinvest the United States with an area of pri¬ 
vately owned land located within a national forest; that as 
compliance therewith the plaintiffs reinvested the United 
States with the fee simple title to the southeast quarter of 
section twenty-seven, township one south, range five east. 
Black Hills meridian, within the Black Hills National For¬ 
est, South Dakota, containing 160 acres; that on March 17, 
1923, the Commissioner of the General Land Office (plain- 
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tiffs’ Exhibit A) rendered a judicial determination in sub¬ 
stance holding that the United States was and is reinvested 
with the full fee simple title to the said 160 acres within the 
Black Hills National Forest because of the compliance of 
the plaintiffs with the applicable laws, rules, and regula¬ 
tions. 

XVII. 

That on March 17,1922, the Commissioner of the General 
Land Office rendered a judicial determination in substance 
holding the United States had been reinvested with the fee 
simple title by the plaintiffs, to the extent of 160 acres, in¬ 
cluding the 106.30 acres, offered by the plaintiffs in ex¬ 
change for lots 1 and 2, survey; that in other respects the 
said commissioner partly, but not fully, adjudicated fa¬ 
vorably the compliance of the plaintiffs with the applicable 
laws, rules, and regulations with respect to the said lots 1 
and 2, 1875 survey. 

XVIII. 

That a completely favorable adjudication of the plain¬ 
tiffs’ selection, Gainesville 016724 and patent thereto as to 
the N. Yj lot 1 and lot 2, 1875 survey, has been withheld by 
the said commissioner and by the said Secretary because of 
the adjudications referred to in paragraph numbered IV, 
plaintiffs’ Exhibits B to F inclusive; that the Secretary 
says in substance that the construction of the patent issued 
to William H. Gleason, in 1878, by the adjudication of the 
United States Supreme Court in Gleason v. White (199 U. 
S. 54) must be confined to lot 5, 1875 survey, and that the 
opinion therein has neither force or effect, or persuasive 
principles, applicable to any other land or lands in section 
19; that notwithstanding the defendants’ holding that the 
said lands are public lands, subject to patenting by the 
United States, the said defendants also hold that the pub¬ 
lic-land patent to the said N. % lot 1 and lot 2,1875 survey, 
to the said William H. Gleason, his heirs or assigns, who 
have never applied for the said patent or any patent 
thereto, who have never complied with any law as to the 
said N. 1/2 lot 1 and lot 2, 1875 survey, and who have no 
preference right thereto under any law, instead of to the 
plaintiffs with full compliance with all applicable laws, 
rules, and regulations. 
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XIX. 

That the ultimate facts found by the Department of 
the Interior, as appear upon the face of the Exhibits A to 
P, all of which are attached here with the same force and 
effect as though they were severally copied herein in full, 
show that on June 19, 1920, the title to the said N. % lot 1 
and lot 2,1875 survey, was public land of the United States, 
and that neither the said William H. Gleason, nor any heir 
nor any assign has any right to the said land under the 
1878 patent issued to the said AVilliam H. Gleason. 

XX. 

That the selection of the plaintiffs aforesaid was made in 
good faith with the belief that the land was open public 
land and that the adjustments, as shown upon the public 
records of the Land Department, as aforesaid, represented 
indisputably the accurate status of the lands; that in every 
respect the compliance of the selectors was timely, and in 
every determination the plaintiffs were vigilant in the pro¬ 
tection of their rights; that they filed a timely appeal, mo¬ 
tion for rehearing, and petition for the exercise of super¬ 
visory authority, with arguments; that there is no further 
opportunity for hearing or review afforded by the rules and 
regulations, by the rules of practice of the Interior Depart¬ 
ment, or by any law of Congress; that the record of the 
said case has been returned by the said Secretary to the 
said commissioner with the direction to cancel the selection 
of the plaintiffs as to lots 1 and 2, 1875 survey, and to issue 
a patent thereto in the name of William H. Gleason, his heirs 
and assigns; that with respect to the said N. of lot 1 and 
lot 2, 1875 survey, the said patent, if issued, would cloud 
the title and vested right of the plaintiffs to the said land; 
that the stated object of the patent to Gleason is to end fur¬ 
ther proceedings in the Land Department, and the threat¬ 
ened action, if accomplished, will cloud the right of the 
plaintiffs to receive a patent. 

XXI. 

That the plaintiffs say that on June 19,1920, as aforesaid, 
they made the said forest lieu selection of the lands hereto- 
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fore described, including the said lot 1 and lot 2, 1875 sur¬ 
vey, in full compliance ^^uth the applicable laws, rules, and 
regulations, and otherwise performed in full the conditions 
expressed therein, including the revesting the United States 
with the full fee simple title to the 106.30 acres of base land 
offered in exchange for lots 1 and 2, 1875 survey, 106.30 
acres in area; that the Land Department had adjudicated, 
as aforesaid, that the said title to the said base land is in 
the United States; that neither the Secretary of the Interior 
nor anv other official has anv authoritv to return the title 

^ ft- » 

to the “base land’’ to the plaintiffs; that the action threat¬ 
ened by the defendants as hereinbefore stated will, if ac¬ 
complished, result in the arbitrary taking of the private 
property of the plaintiffs without compensation and with¬ 
out the consent of the plaintiffs and to their irreparable 
loss, damage, andinjury, and for which the plaintiffs have no 
other adequate remedy at law, and are otherwise remediless, 
except in equity; that for the reasons assigned the only 
remedy remaining to the plaintiffs is by appropriate ap¬ 
peal to the courts for relief from the rulings as aforesaid, 
which are erroneous in matters of law. 

Wherefore, the premises considered, the plaintiffs pray: 

1. That the process of this court issue, directed to the 
defendants, Hubert Work, Secretary of the Interior, and 
William Spry, Commissioner of the General Land Office, 
requiring them, and each of them, to appear and make an¬ 
swer to the foregoing bill, but not under oath, answer under 
oath being hereby expressly waived. 

2. That, upon the filing of this bill, or at such short day 
thereafter, as shall be fixed by the court, a preliminary 
order may issue herein, restraining and enjoining, pendente 
lite, the defendants, their successors in office, and each, every 
and all persons claiming to act under their, or either of 
their authority, or control, from enforcing any or either 
of the certain rulings, holdings, or decisions mentioned and 
complained of in the foregoing bill of complaint, to the 
extent of rejecting or canceling the plaintiffs’ selection, 
Gainesville 016724, as to the N. % lot 1 and lot 2, sec. 19, T. 
53 S., R. 42 E., T. M. Florida, and also to the extent of 
embracing in any patent to William H. Gleason et al. the 
said N. y 2 lot 1 and lot 2, sec. 19, T. 53 S., R. 42 E., T. M., 
Florida. 
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3. That upon final hearing, said restraining order and in¬ 
junction may be made perpetual and that mandatory" in¬ 
junction may issue against defendants commanding and re¬ 
quiring that so far as the said S. % lot 1 and lot 2, sec. 19, 
T. 53 S., R. 42 E., T. M., Florida, is concerned and affected 
that each of the said rulings, holdings, and decisions be va¬ 
cated and set aside, and that the rights granted and secured 
to the plaintiffs under the said acts of Congress, rules and 
regulations, be respected and recognized and given their 
full legal force and effect. 

4. And that the plaintiffs may have all such other and 
further relief as the nature of its case may demand and re¬ 
quire, and as may be agreeable in equity. 

HENRY T. READ, 

J. HARRINGTON EDWARDS, 

By CHARLES R. PIERCE, 

Attorneif' for Plaintiffs. 

PlaintiffList of Exhibits. 

A. Decision of the commisisoner, March 17, 1922. 

B. Decision of the commissioner, December 12, 1921. 

C. Decision of the Secretary, August 30, 1922. 

D. Decision of the Secretary, October 26, 1922. 

E. Decision of the Secretary, March 15, 1923. 

F. Decision of the Secretary, August 27, 1923. 

G. Township plat, approved July 10,1845. 

H. Township plat, approved February 1, 1875. 

I. Decision of the commisioner, February 28, 1921. 

J. Decision of the commissioner, February 18, 1919. 

. K. Page from serial register of Gainesville land office. 

L. Page from tract book of Gainesville land office. 

M. Page from tract book of the General Land Office. 

N. Copy of part of triplicate plat at Gainesville land 
Office. 

O. Register’s letter of transmittal, September 11, 1920, 

P. Decision of commisioner, Oct. 18, 1920. 

Affidavit. 

District of Columbia, ss: 

. Before me, the understigned, a notary public in and for 
the District of Columbia, aforesaid, personally appeared 



17 


Charles R. Pierce, who, by me being first dulv sworn, on 
oath says that he is attorney for Henry T. Read, duly ap¬ 
pointed as such by J. Harrington Edwards, his attorney in 
fact, and is also the attorney for J. Harrington Edwards, 
plaintilfs in this action; that he has read the foregoing bill 
of complaint and is acquainted with the contents thereof, 
and that the several matters and thinsrs therein set forth 
and contained are true, as he verilv believes. 

CHARLES R. PIERCE. 

Subscribed and sworn to before me this 5th day of Sep¬ 
tember, A. D. 1923. 

[seal.] FREDERICK S. TYLER, 

Notary PuMic, D. C. 

Motion to Dismiss, 

Filed October 19, 1923. 

*««*•** 

Come now the defendants bv their attornev and move to 

• • 

dismiss the plaintiff’s bill of complaint for the following 
reasons: 

1. That as appears on the face of the bill and the exhibits 
attached and made a part thereof, the defendants, after 
due process of law, liave determined that the land in con¬ 
troversy is not public land of the United States subject to 
appropriation by plaintiff as a forest-lieu selection; and 
that the determination of the question whether any particu¬ 
lar tract of land is open to disposition under public land 
laws is within the provisions of the Land Department, in¬ 
volves the exercise of judgment and discretion, and is not 
reviewable by the courts in a direct proceeding against the 
Secretary. 

2. That as further appears on the face of said bill and its 
exhibits the land in controversy is claimed in private owner¬ 
ship by ]>arties in good faith and under color of title; that 
the said persons are not parties defendant to this suit 
although their rights and not the rights of the Secretary 
of the Interior or the Commissioner of the General Land 


3—4734 
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Office will be affected by the decree sought; and that said 
persons are indispensable parties defendant to this suit, 
in whose absence it ought not to proceed. 

3. That as further appears on the face of the bill and the 
exhibits the plaintiff, if aggrieved, has a complete and ade¬ 
quate remedy in a suit against Gleason, his heirs, or his 
assigns in a court of vicinage, patent having long since issued 
to said Gleason for said land, and the further patent about 
to issue being merely a further muniment of title to the 
particular tract in controversv. 

HUBERT WORK, 

Secretary of the Interior, 
WILLIAM SPRY, 

Commissioner of the General Land Office. 

By Their Attorney, C. EDWARD WRIGHT, 

Attorney, 

Order Overruling Motion to Dismiss. 

Filed March 26, 1924. 

******* 

This cause having come on to be heard on the defend¬ 
ants’ motion to dismiss the bill of complaint herein filed, 
and the court having been fully advised in the premises, 
it is, this 26th day of March, 1924. 

Ordered and adjudged that the motion to dismiss be, and 
the same hereby is, overruled, with leave to the defendants 
to file answer within 20 davs. 

By the court: 

WILLIAM HITZ, 

Justice. 

And the defendants having given notice in open court that 
it is their intention promptly to file a petition in the Court 
of Appeals of the District of Columbia for the allowance 
of a special appeal from the aforegoing order, it is on the 
day last above written further 

Ordered that action herein be stayed until further order 
of the court. 

By the court: 


W. H., Jmtice, 
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Final Decree Awarding Injunction. 

Filed May 9, 1924. 

>»*•*«*# 


This cause came on furtlier to be heard at this term, and 
defendants electing to stand on their motion to dismiss, 
upon consideration thereof it is this 9th day of May, 1924, 

Ordered, adjudged, and decreed that the defendants as 
Secretary of the Interior and as Commissioner of the Gen- 
eral Land Office, respectively, their successors in office, and 
all persons claiming to act under their authority and con¬ 
trol, or the authority and control of either of them, be, and 
tliey hereby are, permanently restrained and enjoined from 
cancelling or rejecting plaintiff’s forest-lieu selection, known 
in the General Land Office of the United States as Gaines¬ 
ville 016724, as to the north half of lot one (1), and lot two 
(2), section nineteen (19), township fifty-three (53) south, 
range forty-two (42) east, Tallahassee meridian, Florida, 
on account of or by reason of any order, ruling, or decisions, 
mentioned and complained of in the plaintiff’s bill of com¬ 
plaint, based upon an alleged title to said lands in one 
William H. Gleason, his heirs or his assigns, and from issu¬ 
ing a patent to the said William H. Gleason, his heirs or as¬ 
signs for said land, or any part thereof, as prayed in the 
jdaintiff’s bill of complaint. 

It is further adjudged, ordered, and decreed that the said 
defendants, their successors in office, and all persons act¬ 
ing under the authority or control of them, or either of 
them, shall give full legal force and effect to the plaintiff’s 
said selection of said land, excluding from consideration 
in disposing thereof the alleged title to said land in the said 
William H. Gleason, his heirs or assigns, as prayed for in 
said bill of complaint. 

And it is further adjudged, ordered, and decreed, that the 
plaintiff have and recover his costs herein of the defend¬ 
ants, the same to be taxed by the clerk of the court. 

WILLIAM HITZ, 

Justice. 

And now on the day last above written the defendants in 
open court note an appeal from the aforegoing decree to the 
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Court of Appeals of the District of Columbia, and the same 
is hereby allowed; and the mandatory portion of said de¬ 
cree is hereby stayed, pending appeal, until further order 
of .court. 

W. H., Justice. 


Assignment of Errors. 
Filed May 19, 1924. 


The court erred: 

1. In not sustaining the motion to dismiss. 

2. In not holding and deciding that the defendants have 
exclusive jurisdiction to determine the status of land sought 
to be entered under the public land laws; that the actions 
complained of in plaintiff’s bill were taken in the exercise 
of such jurisdiction; and that they are hence not review- 
able by the court. 

3. In taking jurisdiction over the suit in the absence of 
parties indispensable to any decree. 

4. In taking jurisdiction in a matter in which the plaintiff 
if aggrieved has a complete and adequate remedy in an 
action against the parties claiming title under the patent 
heretofore issued. 

5. In granting the injunction. 

C. EDW. WRIGHT, 
Attorney for Defendants. 

Designation of Record. 

Filed May 19, 1924. 

«*••••* 


The clerk in making up the transcript of record on ap¬ 
peal will please to include the following: 

1. The bill of complaint as amended (see “Motion to 
amend”) omitting exhibits. 

2. The rule to shaw cause. 

3. Motion to dismiss. 

4. Notation of order overruling motion, 
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5. Decree granting injunction and notation of appeal. 

6. Stipulation as to exhibits. 

7. Assignment of errors. 

8. This designation. 

C. EDW. WRIGHT, 
Attorney for Defendants, 

Service acknowledged May 19, 1924. 

CHARLES R. PIERCE, 

Attorney for Plaintiff, 

Stipulation as to Record, 

Filed May 22, 1924. 

#**«««« 

It is hereby stipulated and agreed that the transcript of 
record on a])peal need not include the exhibits attached to 
the plaintiffs’ bill of complaint and numbered A to P, in¬ 
clusive. Said records are in each instance certified copies 
of plats, decisions, and records, the originals of which are 
public records of the Interior Department, judicially to be 
noticed. Either party may in argument produce a copy of 
the original public record and refer to or quote therefrom. 

CHARLES R. PIERCE, 

Attorney for Plaintiff, 

C. EDWARD WRIGHT, 

Attorney for Defendant, 

Order for Permanent Injunction, 

Filed November 19, 1926. 

*•••••• 

This cause came on to be heard on the application of the 
plaintiff herein for a permanent injunction and was argued 
by counsel. It appearing that in said suit the Supreme 
Court by decree made upon the hearing of the said cause 
the ninth day of May, 1924, ordered, adjudged, and decreed 
that an injunction should issue to restrain the defendants, 
their successors in office, and all persons claiming to act 
under their authority and control, or the authority and 
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Court of Appeals of the District of Columbia, and the same 
is hereby allowed; and the mandatory portion of said de¬ 
cree is hereby stayed, pending appeal, until further order 
of .court. 

W. H., Justice. 


Assignment of Errors. 
Filed May 19, 1924. 


The court erred: 

1. In not sustaining the motion to dismiss. 

2. In not holding and deciding that the defendants have 
exclusive jurisdiction to determine the status of land sought 
to be entered under the public land laws; that the actions 
complained of in plaintitf^s bill were taken in the exercise 
of such jurisdiction; and that they are hence not review- 
able by the court. 

3. In taking jurisdiction over the suit in the absence of 
parties indispensable to any decree. 

4. In taking jurisdiction in a matter in which the plaintiff 
if aggrieved has a complete and adequate remedy in an 
action against the parties claiming title under the patent 
heretofore issued. 

5. In granting the injunction. 

C. EDW. WRIGHT, 
Attorney for Defendants. 

Designation of Record. 

Filed May 19, 1924. 


The clerk in making up the transcript of record on ap¬ 
peal will please to include the following: 

1. The bill of complaint as amended (see “Motion to 
amend”) omitting exhibits. 

2. The rule to shaw cause. 

3. Motion to dismiss. 

4. Notation of order overruling motion. 
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5. Decree granting injunction and notation of appeal. 

6. Stipulation as to exhibits. 

7. Assignment of errors. 

8. This designation. 

C. EDW. WRIGHT, 
Attorney for Defendants, 

Service acknowledged May 19, 1924. 

CHARLES R. PIERCE, 

Attorney for Plaintiff, 

Stipidation as to Record, 

Filed May 22, 1924. 


It is hereby stipulated and agreed that the transcript of 
record on appeal need not include the exhibits attached to 
the plaintiffs^ bill of complaint and numbered A to P, in¬ 
clusive. Said records are in each instance certified copies 
of plats, decisions, and records, the originals of which are 
public records of the Interior Department, judicially to be 
noticed. Either party may in argument produce a copy of 
the original public record and refer to or quote therefrom. 

CHARLES R. PIERCE, 

Attorney for Plaintiff, 

C. EDWARD WRIGHT, 

Attorney for Defendant, 

Order for Permanent Injunction, 

Filed November 19, 1926. 

*•••••• 

This cause came on to be heard on the application of the 
plaintiff herein for a permanent injunction and was argued 
by counsel. It appearing that in said suit the Supreme 
Court by decree made upon the hearing of the said cause 
the ninth day of May, 1924, ordered, adjudged, and decreed 
that an injunction should issue to restrain the defendants, 
their successors in office, and all persons claiming to act 
under their authority and control, or the authority and 
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Court of Appeals of the District of Columbia, and the same 
is hereby allowed; and the mandatory portion of said de¬ 
cree is hereby stayed, pending appeal, until further order 
of .court. 

\V. H., Justice. 


Assignment of Errors. 
Filed May 19, 1924. 


The court erred: 

1. Tn not sustaining the motion to dismiss. 

2. In not holding and deciding that the defendants have 
exclusive jurisdiction to determine the status of land sought 
to be entered under the public land laws; that the actions 
complained of in plaintiff ^s bill were taken in the exercise 
of such jurisdiction; and that they are hence not review- 
able by the court. 

3. In taking jurisdiction over the suit in the absence of 
parties indispensable to any decree. 

4. In taking jurisdiction in a matter in which the plaintiff 
if aggrieved has a complete and adequate remedy in an 
action against the parties claiming title under the patent 
heretofore issued. 

5. In granting the injunction. 

C. EDW. WRIGHT, 
Attorney for Defendants. 

Designation of Record. 

Filed May 19, 1924. 

«*••••# 

The clerk in making up the transcript of record on ap¬ 
peal will please to include the following: 

1. The bill of complaint as amended (see ‘‘Motion to 
amend’’) omitting exhibits. 

2. The rule to shaw cause. 

3. Motion to dismiss. 

4. Notation of order overruling motion. 
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5. Decree granting injunction and notation of appeal. 

6. Stipulation as to exhibits. 

7. Assignment of errors. 

8. This designation. 

C. EDW. WRIGHT, 
Attorney for Defendants. 

Service acknowledged May 19, 1924. 

CHARLES R. PIERCE, 

Attorney for Plaintiff. 

Stipulation as to Record. 

Filed May 22, 1924. 

m * m m m * * 

It is hereby stipulated and agreed that the transcript of 
record on a])peal need not include the exhibits attached to 
the plaintiffs’ bill of complaint and numbered A to P, in¬ 
clusive. Said records are in each instance certified copies 
of plats, decisions, and records, the originals of which are 
public records of the Interior Department, judicially to be 
noticed. Either party may in argument produce a copy of 
the original public record and refer to or quote therefrom. 

CHARLES R. PIERCE, 

Attorney for Plaintiff. 

C. EDWARD WRIGHT, 

Attorney for Defendant. 

Order for Permanent Injunction. 

Filed November 19, 1926. 

«•••••• 

This cause came on to be heard on the application of the 
plaintiff herein for a permanent injunction and was argued 
by counsel. It appearing that in said suit the Supreme 
Court by decree made upon the hearing of the said cause 
the ninth day of May, 1924, ordered, adjudged, and decreed 
that an injunction should issue to restrain the defendants, 
their successors in office, and all persons claiming to act 
under their authority and control, or the authority and 
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control of either of them, perpetually from enforcing any 
or either of the certain rulings, holdings, or decisions men¬ 
tioned and complained of in the plaintiff’s bill of com¬ 
plaint, to the extent of rejecting or cancelling the plaintiff’s 
certain forest lieu selection know- in the General Land 
Office of the United States as Gainesville 016724, as to the 
north half of lot one (1) and lot two (2), section nineteen 
(19), township fifty-three (53), range forty-two (42) east, 
Tallahassee meridian, Florida, and from issuing a patent 
to one William H. Gleason, his heirs or assigns, for said 
land or any part thereof, as prayed in the plaintiff’s bill of 
complaint, and further adjudged, ordered, and decreed that 
the said defendants, and all persons acting under the au¬ 
thority or control of either of them, shall give full legal 
force and effect to the plaintiff’s said selection of said land, 
as ])raycd for in said bill of complaint. 

And the court, being fully advised in the premises, it is 
herebv 

Ordered, adjudged, and decreed, this the 19th day of No¬ 
vember, 1926, that a writ of injunction shall issue against 
the defendants under the seal of this court, in execution of 
the said decree, lirmly enjoining and commanding them 
and both of them that from and immediately after being 
served with said writ or notice thereof they and each of 
them shall not enforce anv or either of the certain rulings, 
holdings, or decisions mentioned and complained of in the 
plaintiff’s aforesaid bill of complaint to the extent of re¬ 
jecting or cancelling the forest lieu selection of Henry T. 
Read, known in the General Land Office as Gainesville 
016724, as to the north half of lot one (1) and lot two (2) 
section nineteen (19), township tifty-three (53) south, range 
forty-two (42) east, Tallahassee meridian, Florida, and 
shall not issue a patent to the said William H. Gleason, his 
heirs or assigns, for said land or any part thereof, and that 
they and both of them shall from henceforth give full legal 
force and effect to the said selection of said Henry T. Read 
of said land; and this they shall in no wise omit at their 
peril. 

WILLIAM HITZ, 

Justice, 
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The defendants in open court note an appeal, 
required. 


No bond 
W. H. 


Writ of Injunction. 

Issued November 19, 1926. 

***•••• 

The President of the United States of America to Hubert 
Work, Secretary of the Interior, and William Spry, Com¬ 
missioner of the General Land Office: 

Whereas, in a certain suit in the Supreme Court of the 
District of Columbia in which Henry T. Read, by J. Har¬ 
rington Edwards, attorney in fact, was plaintiff, and you 
were defendants, the said Supreme Court by decree made 
upon the hearing of the said cause the ninth day of May, 
1924, ordered, adjudged, and decreed that an injunction 
should issue to restrain you, the said Hubert Wo-rk, as Sec¬ 
retary of the Interior, and you, the said William Spry, as 
Commissioner of the General Land Office, your successors 
in office, and all persons claiming to act under your author¬ 
ity and control, or the authority and control of either of 
you, perpetually from enforcing any or either of the certain 
rulings, holdings, or decisions mentioned and complained of 
in the plaintiff ^s bill of complaint, to the extent of rejecting 
or cancelling the plaintiff’s certain forest lieu selection 
known in the General Land Office of the United States as 
Gainesville 016724, as to the north half of lot one (1) and 
lot two (2), section nineteen (19), township fifty-three (53) 
south, range forty-two (42) east, Tallahassee meridian, 
Florida, and from issuing a patent to one William H. Glea¬ 
son, his heirs or assigns, for said land or any part thereof, 
as prayed in the plaintiff’s bill of complaint, and further 
adjudged, ordered, and decreed that you, the said Hubert 
Work, as Secretary of the Interior, and you, the said Wil¬ 
liam Spry, as Commissioner of the General Land Office, 
your successors in office, and all persons acting under the 
authority or control of you, or either of you, shall give full 
legal force and effect to plaintiff’s said selection of said 
land, as prayed for in said bill of complaint; 
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It is, therefore, in execution of the said decree, hereby 
firmly enjoined and commanded you, and every of you, that 
from and immediately after being served with this writ or 
notice thereof you and every of you do not enforce any or 
either of the certain rulings, holdings, or decisions men¬ 
tioned and complained of in the aforesaid bill of complaint 
to the extent of rejecting or cancelling the forest lieu selec¬ 
tion of Henry T. Read, known in the General Land Office as 
Gainesville 016724, as to the north half of lot one (1) and 
lot two (2), section nineteen (19), township fifty-three (53) 
south, range forty-two (42) east, Tallahassee meridian, 
Florida, and do not issue a patent to the said William H. 
Gleason, his heirs or assigns, for said land or any part 
thereof, and that you and every of you do from henceforth 
give full legal force and effect to the said selection of said 
Henry T. Read of said land; and this you shall no wise omit 
at your peril. 

Witness the honorable Walter I. McCoy, Chief Justice of 
the said Supreme Court of the District of Columbia, this 
19th day of No%^ember, in the year of our Lord one thou¬ 
sand nine hundred and twenty-six. 

[seal.] frank E. CUNNINGHAM, 

Clerk, 

Bv ALF G. BUHRMAN, 

Asst. Clerk. 

MarshaVs Return. 

Served a copy of the within rule on Hubert Work, Secty. 
of Interior, and Wm. Spry, Commissioner of General Land 
Office, each personally 11-19-26. E. C. Snyder, U. S. Mar¬ 
shal. By Jas. Buzzard, deputy-K. 

Assignment of Errors. 

Filed December 20, 1926. 

• •••••• 

The court erred: 

1. In reopening the case after mandate filed and issuing 
its decree of November 19, 1926; 



25 


2. In modifying the decree of May 9, 1924, in and by its 
decree of November 19, 1926, to the prejudice of defend¬ 
ants; 

3. In enlarging the decree of May 9, 1924, in and by its 
decree of November 19, 1926, to the prejudice of defend¬ 
ants: 

4. In varying the decree of May 9, 1924, in and by its 
decree of November 19, 1926, to the prejudice of defend¬ 
ants; 

5. In issuing its writ of injunction based upon its decree 
of November 19, 1926; 

6. In failing to issue a writ of injunction based upon and 
conforming with said decree of May 9, 1924. 

JOHN E. LASKEY, 

' » 

Attorney for Defendants. 

Designation of Record. 

Filed December 20, 1926. 

• •••••• 

The clerk in making up the transcript of record on ap¬ 
peal will please include the following: 

1. The bill of complaint as amended (see ‘‘Motion to 
amend’’), omitting exhibits; 

2. The rule to show cause; 

3. Motion to dismiss; 

4. Notation of order overruling motion; 

5. Decree granting injunction and notation of appeal; 

6. Stipulation as to exhibits; 

7. Assignment of errors filed May 19, 1924; 

8. Designation of record filed May 19, 1924; 

9. Mandate of Court of Appeals; 

10. Affidavits of Edward C. Finney and John E. Laskey, 
filed April 29, 1926; 

11. Order vacating stay of injunction; 
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12. Decree for permanent injunction, signed November 
19, 1926; 

13. Writ of injunction; 

14. Assignment of errors; 

15. This designation. 

JOHN E. LASKEY, 
Attorney for Defendants, 

Service acknowledged December 13, 1926, not waiving 
right to question alleged effort to appeal. 

CHARLES R. PIERCE, 

Attorney for Plaintiff. 


Temporary Restraining Order. 
Piled March 26,1924. 


• •••••• 

This cause came on to be further heard at this term; and 
thereupon, upon consideration thereof, it is this 26th day 
of March, A. D. 1924, adjudged, ordered, and decreed 

That Hubert Work, as Secretary of the Interior, and 
William Spry, as Commissioner of the General Land Office, 
respectively, their successors in office, and all persons 
claiming to act under their or either of their authority or 
control, be, and they hereby are, restrained and enjoined, 
pendente lite, from enforcing either or any of the certain 
orders, rulings, or decisions,- mentioned and complained of 
in the plaintiffs’ bill of complaint, and from cancelling or 
rejecting the plaintiffs’ forest lieu selection, Gainesville, 
naught one six seven two four, and from issuing a patent 
to William H. Gleason, his heirs or assigns, to the north 
half of lot numbered one (1) and lot numbered two (2), 
section nineteen. Township fifty-three (53) south, range 
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forty-two (42) east, Tallahassee meridian, Florida, as 
prayed for in the plaintiffs’ bill of complaint. 

WILLIAM HITZ, 

Justice, 


No objection as to form. 


C. E. WRIGHT, 
Attorney for Defendants, 


Signed at Miami, Florida, this 10th day of August A. D. 
1928. 


CHARLES R. PIERCE, 
Attorney for Plaintiff and Appellant, 


Signed at Washington, D. C., this 15th day of August, 
A. D. 1928. 

E. O. PATTERSON and 
0. H. GRAVES, 

Attorneys for Defendants and Appellees, 

[Endorsed:] No. 4734. Henry T. Read, by J. Harring¬ 
ton Edwards, Atty. in Fact, Appellant, vs. Hubert Work, 
Sec. of the Int. &c. Addition to record per stipulation of 
counsel. Court of Appeals, District of Columbia. Filed 
Aug. 16, 1928. Henry W. Hodges, Clerk. 
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No. 4734. 

IN THE 

CHourt of Aftfiealo, Stotrirt of (Solombta 


Henry T. Read, by J. Harrington Edwards, Attorney in 

Fact, Appellant, 
vs. 

Roy 0. West, Secretary of the Interior, and William 
Spry, Commissioner of the General Land Office, 

Appellees. 


APPELLANT’S BRIEF ON APPEAL. 


INTRODUCTION. 

This is the fifth time this case has come before this 
Court. As far back as December 7, 1925, 10 Fed. 2d. 637, 
640, this Court held that the duty of the Secretary upon 
the things and claims of this record was to issue patent to 
Read. At the next appearance of this case, November 7, 
1927, this Court pointed out that the same things and claiins 
were still of record, with the same duty in the Secretary; 
23 Fed. 2d, 139. The last word of this Court, November 
26, 1927, was to the same effect, to wit, that on the things 
and claims of record the Secretary had conceded himself 
out of Court; 23 Fed. 2d. 141. 
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A suit in equity has two effects,—the principal remedy 
of the provisions of the decree, and the ancillary remedy 
consisting of the rules of law, such as estoppel, res adjii- 
(licta, and effect of evidence, which ancillary remedy may 
be as valuable as the main remedy. 

The owner of property may procure an injunction 
against a person specifically to prevent the erection of a 
sign board. The ancillary benefit may be the implied rul¬ 
ing based upon the evidence that as between the plaintiff 
and the defendant, that the plaintiff* is the owner of the 
premises. 

Read can sue a cabinet officer to protect his property. 

In such a suit his title “lav at the foundation of the suit’’; 

* ' 

Philadelphia Company vs. Stimson, 223 U. S. 605, 623. As 
Read alleged he had a title and a vested right to the land, 
and that the threatened action would constitute a cloud 
thereon. Bill, Par. XX, Supp. Rec. p. 14, this Court could 
have cited Lane vs. Watts, 234 U. S. 525, but did not do so 
as there was a case specifically in pointy to wit, Daniels vs. 
Wagner, 237 U. S. 547. 

For title. Read showed every essential of title under 
the Act of June 4, 1897, 30 Stat. 36, as amended; 10 Fed. 
2d, 637. He showed there were no alleged adverse claims 
subject to consideration under the public land laws; 23 Fed. 
2d, 137. The law was one of exchange of real estate, the 
Ignited States offering to exchange land outside a National 
Forest for land inside. When Read deeded his land a 
vested right resulted; Payne vs. Central Pacific, 255 U. S. 
228, 235; Payne vs. New Mexico, 255 U. S. 367, 370. Wyom¬ 
ing vs. United States, 255 U. S. 489, 493; “Equity regards 
the State as the owner of the selected tract and the United 
States as owning the other.” 

But here the exchange was complete so far as Read 
was concerned, for the Interior Department accepted Read’s 
base land and have listed the land as the fee simple prop- 



erty of the United States; Exhibit “A;” Bill, Par. XVI, 
Supp. Rec., p. 12. The contract is thus completed; 10 Fed. 
2d, 637. 

When Read filed his Bill of Complaint, Supp. Rec., p. 
3, the Secretary’s pleading was a Motion to Dismiss, Supp. 
Rec., p. 17. This Motion was Overruled, Supp. Rec., p. 18. 
Temporary Restraining Order was entered, Supp. Rec., 
p. 26. His Petition for Special Appeal was denied. Sup. 
Rec., p. 19. 

‘ ‘ The bill and exhibits attached and made a part there¬ 
of”, (Secretary’s Motion to Dismiss, Reason No. 1, Supp. 
Rec., p. 17) constituted Read’s case. The Exhibits were 
specifically incorporated in and “made a part of the bill” 
not only by being attached but by specific incorporation 
therein by Par. IV, Supp. Rec., p. 4, and Par. XIX, Supp. 
Rec., p. 14. 

The Bill set forth the things and claims of record, the 
condition of the land on the ground, the condition of the 
records, the alleged adverse claims, and that final decisions 
constituting an exhaustion of the Secretary’s discretion 
had been rendered thereon; Bill, Par. XX, Supp. Rec., p. 
14; 10 Fed. 2d, 637; 23 Fed. 2d, 137; 23 Fed. 2d, 141. This 
was only admitted temporarily for the purpose of testing 
the legal sufficiency of the Bill. 

After his Motion to Dismiss was overruled the Secre¬ 
tary might controvert each and every statement in the Bill 
of Complaint and Exhibits by an answer. Or he might 
“elect to stand on his motion to dismiss,” and thus admit 
all averments, facts and statements therein. He chose the 
latter course; Supp. Rec., p. 19. 

Now the Secretary alleges that by having admitted the 
facts of the Bill his admission is of no force and effect. But 
the last word of this Court is that he conceded himself out 
of Court by his admissions; 23 Fed. 2d, 141. The Secretary 
bv failing to answer and by standing on his Motion to Dis- 
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miss eliminated no fact he conceded from the case. Read 
suffered no detriment thereby. Read was ready to prove 
his case, and the Secretary knew he could prove every point, 
in fact he had already done so from the Secretary’s own 
decisions attached as exhibits. 

Something has been said of admitted averments of the 
Bill. But averments of a bill, not denied by a defendant, 
are as good as proof to support a decree; Swift and Com¬ 
pany vs. United States, 72 L. ed., (advance sheets) 350, 
354-355. A decree rendered on demurrer is just as bind¬ 
ing as one founded on proof; Northern Pacific vs. Slacht, 
205 U. S. 122, 130. A decree rendered on default is just as 
binding as one rendered on proof; Last Chance Mining 
Company vs. Tyler Mining Company, 157 U. S. 683, 691. 

Since this Court refused to permit the Secretary “to 
make good Whitten’s claim” by the medium of validating 
his chain of title to the Gleason claim the Secretarv has 
sought to retract his admissions as to the other things and 
claims of record in order “to make good Whitten’s claim” 
by the medium of one of the claims he represented was “not 
subject to consideration under the public land law;” 23 
Fed. 2d, 137. 

Courts cannot be played with in this manner. The 
Secretary represented certain other claims were worthless 
and he tried the case on the alleged validity of one claim 
alone—the Gleason claim. After having been defeated as 
to the Gleason claim, he cannot repeatedly re-try the case 
on the theory the other admittedly worthless claims are 
valid. “He is estopped from doing it by a settled principle 
of law”; Ohio and Mississippi Railway Company vs. Mc¬ 
Carthy, 96 U. S. 258, 267. 

Before the Secretary “elected to stand on his motion 
to dismiss” he was bound by a Temporary Restraining Or¬ 
der, Supp. Rec., p. 26, that restrained him “from cancelling 
or rejecting the plaintiff’s forest lieu selection.” This 
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order was not limited to his proposal to cancel the selection 
because of the Gleason claim, but for any cause. The rea¬ 
son for this was the Secretary had filed no answer. In an 
answer he might allege various obstacles other than Glea¬ 
son’s claim to the Read selection. 

When, by his election “to stand on his motion to dis¬ 
miss”, the Secretary admitted the selection perfect in every 
other particular and that there was but one alleged obstacle. 
If the decree of May 9, 1924, was affirmed, the sweeping 
aside of the one obstacle would leave the selection perfect. 
The Court by its decision affirming the decree swept aside 
the one single obstacle; 10 Fed. 2d, 637. This left the sole 
duty of the Secretary on the record to issue patent; 10 Fed. 
640; 23 Fed. 139; 23 Fed. 141. 

This Court but followed the Secretary’s own argument. 
In his Appeal Brief No. 4245, page 1, the Secretary admit¬ 
ted the decree bound him from cancelling the selection on 
account of the things and claims shown in the decisions, and 
on page 22 he insists if the decree is affirmed Read “will 
have the right to perfect his entry.” This was so held by 
this Court in no uncertain terms in its decision on Appeal 
4245, 10 Fed. 2d, 637. 

After December 7, 1925, 10 Fed. 2d, 637, the Secretary 
attempted in the Department to consider that the various 
things and claims of record, which he had represented were 
settled, were nevertheless still open to question and that 
he could exercise discretion thereon. This had proceeded 
only to the stage of being industriomly engaged in the 
prosecution of inquiries.” No letter indicating the De¬ 
partment’s position was issued. Before such letter issued, 
Read came into Court, April 24, 1926, and asked further re¬ 
lief in such form as would prevent the ignoring of things 
and claims no longer open to question. 

To meet Read’s request for relief against him, the Sec¬ 
retary filed an affidavit, quoted from in this Court’s deci- 
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sion, 23 Fed. 2d, 139, asking thirty days time in which to 
put additional facts before the Court in order that “no 
precipitous action should be taken without a full knowledge 
of all the facts being before the Court.'* Several months 
passed and no showing was made. We know now that all 
the Department had before it were the identical things and 
claims which had been before the Court in the record, and 
wdiich were found to sustain Read’s selection. The Secre¬ 
tary did not enumerate these things and claims of record 
he wished to regard as still open to consideration except the 
one thing—occupancy June 19, 1920. This Court held em¬ 
phatically that occupancy was not a question open to con¬ 
sideration ; 23 Fed. 2d, 139. 

As no showing w^as made, and as, except for occu¬ 
pancy, no disclosure w^as made of the things and claims 
upon w^hich the Secretary wdshed to exercise discretion as 
though open to question, the Court below entered the de¬ 
cree of November 19, 1926, Supp. Rec., p. 21, and the Writ 
of Injunction of November 19, 1926, Supp. Rec., p. 23. 

This decree of November 19, 1926, was not as broad 
as the decree of Mav 9, 1924. The decree ended the Sec- 
retary’s quibble that Read had no relief under the suit ex¬ 
cept as the Secretary might wish to afford him. As this 
Court says on Appeal: 

“We are of opinion, how^ever, that the final decree 
here appealed from is in substantial conformity with 
the original decree as affirmed by this court. Consid-. 
ering the admitted averments of the bill and the view 
thereof expressed in our former opinion, the present 
decree does not enlarge the scope of the former de¬ 
cree, nor is it in conflict with it. Both enjoin defend¬ 
ants from issuing a supplemental patent to Gleason, 
or in any way recognizing the claims of Gleason, his 
heirs or assigns; both restrain defendants from can¬ 
celling or rejecting plaintiff’s forest lieu selection; 
and both require defendants to give full legal force 
and effect to plaintiff’s selection of said land. The rea- 
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son for requiring defendants in both decrees to give 
full legal force and effect to plaintiff’s selection and 
requiring them to exclude any consideration of the al¬ 
leged title in Gleason, his heirs or assigns, is quite ap¬ 
parent. It appeared from the record, and was consid¬ 
ered at length in our former opinion, that one Whitten, 
a grantee of Gleason, had asserted claim to the land; 
and the Secretary, in order to make good Whitten’s 
claim, was about to issue what he called a supplemen¬ 
tal patent to Gleason, and this, in the face of a deci¬ 
sion of the Supreme Court in which it was held that 
Gleason had acquired no title to these lands. Gleason 
vs. White, 199 U. S. 54.” 

The Secretary in his Appeal Brief 4559, pages 20-21, 
insists that the object of the decree of November 19, 1926, 
was to require the issuance of patent. This Court agrees: 

‘‘the discretion of the Secretary is exhausted and there 
is nothing left for him to do but to issue a patent to the 
plaintiff as required by law;” 23 Fed. 2d, 139. 

This was the second decision on appeal, and the third 
action of this Court adversely to the Secretary. The fourth 
action adverse to the Secretary took place as follows: 

On November 22, 1927, the Secretary filed a Petition 
for Rehearing. This Petition made a long plea for the al¬ 
leged exclusive powers of the Secretary. No reference to 
Daniels vs. Wagner, supra, was made, although it was spe¬ 
cific; but a long quotation from an early decision not in 
point was given. This glittering generality as to the Sec¬ 
retary’s authority under the Swamp Land Act could not 
overrule the subsequent decision of Daniels vs. Wagner, 
supra. If adverse, the later case controls. The Secretary, 
p. 10, asks a modification of the decrees of May 9, 1924, and 
November 19, 1926, to permit him to consider various 
claims adverse to Read. What claims? Did the Secretary 
even enumerate them? He did not. 
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Did he inform the Court he wished to consider claims 
and things of record? 

He did not. 

Here is what he said as to the unnamed and undis¬ 
closed claims he said he wished to exercise jurisdiction 
thereover: 

‘‘Such claims have not been presented to the court 

in this suit * * page 9, Petition for Rehearing. 

An argument is also made in the Petition for Rehear¬ 
ing on page 6, that the claimants whose claims the Secre¬ 
tary wished to regard as open to consideration, \vere indis¬ 
pensable parties. This Court could not from these state¬ 
ments have considered that claims of record were in the 
mind of the Secretary, for he specifically insisted they ivere 
not claims of record and were claims not previously adju¬ 
dicated, He also alleged there were claims not disposed of, 
although as to claims of record the Secretary had repre¬ 
sented to the Court they were “disposed of”; Brief on Ap¬ 
peal 4245, page 4. The Secretary, by failing to file an a/n- 
swer, had represented that he had no further facts to offer 
and that no further facts were material. 

It must be remembered that the Secretarv since his 
Appeal Brief 4245 had consistently refrained from dis¬ 
closing to the Court the names of the alleged claimants 
whose claims he wished to regard as open to consideration. 
Hence, when this Court rendered its per curiam decision 
of November 26, 1927, 23 Fed. 2d, 141, it had no specific 
or particular claims or things in mind except the very defi¬ 
nite belief, based on the Secretary’s representations, that 
there were pending before the Department things and 
claims that ivere not of record in this case. 

Hence, this Court denied the Secretary’s Petition for 
a modification. If the Secretary had in mind things and 
claims of record, that was settled, they could not be re- 
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opened. The decrees could not be amended to consider 
them. If, upon the other hand, the Secretary had before 
him things and claims not of record, no modification of the 
decrees was necessary. The decisions and the decrees were 
])ased upon the things and claims of record. If he had such, 
as he said, which were not of record, the decrees and case 
did not affect them, being neither things and claims of rec¬ 
ord, or matters res ad judicata. But as to the things and 
claims of record the decrees and decisions stand, for the 
Secretary conceded himself out of Court;-23 Fed. 2d, 141. 
If the Court had held the Secretary could consider as open, 
things and claims of record, it would have allowed and not 
denied the Petition for Rehearing. It would have modified 
the decrees as asked to permit the consideration of things 
and claims of record. 

From the outset until the present time the Department 
has “taken sides” in this case. It is concerned, not for 
the administration of the public land law, for it says no 
public interest is affected, Appeal Brief 4245, p. 24; but it 
is concerned for the interests of Francis S. Whitten. It 
has arrived at its decisions and positions favorable to Whit¬ 
ten by faulty reasoning. The Supreme Court always, in a 
public land case, starts from the Constitution and argues 
forward, to-wit. Congress is vested vdth the power to dis¬ 
pose of the public lands. The Secretary is agent, not own¬ 
er. A person claiming public land must do so under the 
laws of Congress. The Department must act only in ac¬ 
cordance with the law, within the scope of its granted 
powers, Moses Case; 34 L. D. 461. 

In Whitten’s case the Department started with Whit¬ 
ten’s color of title and sought to protect it by reasoning 
backward under such glittering generalities as Michigan 
Land and Lumber Company vs. Rust, supra, not by seeking 
a law under which it could award Whitten a title. It there¬ 
fore tried “to make good Whitten’s claim” by validating 
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his alleged color of title, under no law, but under an alleged 
equitable jurisdiction which the Supreme Court says does 
not exist; Daniels vs. Wagner, supra; 10 Fed. 2d, 640,—that 
is, the Secretarj" claims the power to cancel a forest lieu 
selection first in time to make good an alleged inferior 
claim. Even in his Petition for Rehearing he justifies this 
as under his alleged “public land” jurisdiction, p. 6. 

In Whitten’s favor also the Department construed 
Court cases from '^isolated passages'* (United Shoe Ma¬ 
chinery Corp. vs. United States, 258 U. S. 451, 460). In do¬ 
ing this the Secretary arrived opposite to the Courts’ rul¬ 
ings in Gleason vs. White, 199 U. S. 54, and in Work vs. 
Read, 10 Fed. 2d, 637; 23 Fed. 2d, 139 and 23 Fed. 2d, 141. 

Notwithstanding this Court’s clear statement that 
things and claims of record are finally settled in this case, 
10 Fed. 2d, 637, 23 Fed. 2d, 139 and 23 Fed. 2d, 141, the Sec¬ 
retary issued certain letters dated January 4, 1928 and 
January 21, 1928, (Rec. p. 2), holding that the things and 
claims settled and found by this Court are open to ques¬ 
tion by the defeated party to this cause. 

It has ceased to be a question of the exclusive powers 
of the Secretary. That has been finally settled in this case. 
He has no discretion nor jurisdiction over things and claims 
of record. The question now is whether a decree and af¬ 
firming decisions of this Court are enforceable. 

ASSIGNMENTS OF ERROR. 

I. 

Error in failing to decide that the two orders of the 
defendant-appellee Work of January 4, 1928 and January 
21, 1928, respectively, were made by the defendant-appellee 
Work contrary to and in violation of the final decree of the 
Supreme Court of the District of Columbia entered in this 
cause on the 9th dav of May, 1924 and affirmed by the Court 
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1 . 

THE SECRETARY ’S LETTERS OF JANUARY 
4 AND 21, 1928, ATTEMPT TO REVIVE DISCRE¬ 
TIONARY JURISDICTION OVER THINGS AND 
CLAIMS OF RECORD BEFORE THIS COURT, 
UPON WHICH HIS DISCRETION WAS EX¬ 
HAUSTED. 

When this Court found from the facts that a contract 
existed by and between the United States and Read, 10 
Fed. 2d, 637, this does not mean that Read made the asser¬ 
tion, exhibited a copy of his deed and abstract of title to 
the Court and that this Court scrutinized the offer of ex¬ 
change and found title passed to the United States. Upon 
the contrary this Court only found what the Department 
had found. The Department had passed upon the offer of 
exchange and entered into the contract, vesting the United 
States with Read’s fee simple title; Exhibit ‘‘A,” Bill, 
Pars. XVI and XVII, Supp. Rec., p. 12. This is an example 
of the alleged invasion of the Secretary’s province by this 
Court. 

When the Secretary in his Appeal Brief 4245, page 4, 
asserted all the alleged claims adverse to Read except Glea¬ 
son ’s were disposed of finally he argued only what the Sec¬ 
retary’s own decisions showed, and what he admitted him¬ 
self, to-wit, that final decisions were rendered and his dis¬ 
cretion was exhausted. The Secretary admitted he had 
rendered his final decision on all claims; Exhibit “F,” 50 
L. D. 10, and the case was returned to the Commissioner 
to carry it out, and all remedies in the Department were 
exhausted, Bill, Par. XX, Supp. Rec., p. 14. Hence, when 
this Court ruled that none of these alleged claims were 
‘‘subject to consideration under the public land law,” 23 
Fed. 2d, 139, and that the Secretary’s discretion was ex¬ 
hausted, there was no “invasion of the exclusive province 
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of Appeals of the District of Columbia on the 7th day of 
December, 1925. (56 App. D. C. 72.) 

II. 

Error in failing to decide that the two orders of the 
defendant-appellee Work of January 4, 1928 and January 
21,1928, respectively, were made by the defendant-appellee 
Work contrary to and in violation of the further decree of 
the Supreme Court of the District of Columbia entered in 
this cause on the 19th day of November, 1926 and affirmed 
by the Court of Appeals of the District of Columbia on the 
7th day of November, 1927, 23 F. (2d) Adv. 139, and ad- 
liered to on petition for rehearing, 23 F. (2d) Adv. 141. 

III. 

Error in failing to hold that the two orders of the de¬ 
fendant-appellee Work of January 4, 1928 and January 21, 
1928, respectively, were made by the defendant-appellee 
Work without authority of any law, under mere color of 
authority only, after the said defendant-appellee Work 
had completely exhausted his judgment and discretion with 
respect to the Read forest lieu selection, and in contempt 
of the Court below and of this Court. 

IV. 

Error in denying the plaintiff-appellant’s Motion for 
Supplementary Order. 

V. 

Error in refusing to grant the plaintiff-appellant’s 
Motion for Supplementary Order. 
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of the Secretary,’’—the Court merely took the Secretary’s 
own word for it. 

Hence, the effort to reopen the things and claims 
enumerated in the Secretary’s decisions of January 4 and 
21, 1928, is an effort to consider as open to question things 
and claims of record found by this Court. The following 
items referred to in the Secretary\s letters of January 4 
and 21,1928, are fully presented to this Court from the rec¬ 
ord before this Court in the Secretary’s Appeal Brief 4245: 
Whitten’s alleged right to a preference right. Secretary’s 
Appeal Brief 4245, pp. 3, 9, 10, 20, 21 and 24; Deering’s 
case. Secretary’s Appeal Brief 4245, pp. 3, 4, 10, 20, 21, 24 
and 29; State of Florida, original swamp-land claim and 
Petition to Revive, Secretary’s Appeal Brief 4245, pp. 4, 
6, 7, 15 and 19; Pent homestead claim. Secretary’s Appeal 
Brief 4245, pp. 5, 6, 9 and 28; whether the land was occu¬ 
pied, June 19, 1920, Secretary’s Appeal Brief 4245, pp. 8, 
9, 13 and 29; whether the land was subject to homestead 
entry June 19, 1920, Secretary’s Appeal Brief 4245, pp. 8, 
9, 13, 15 and 29; and the remote transferees. Secretary’s 
Appeal Brief 4245, pp. 2, 4, 20, 21, 24 and 27. 

II. 

THE FACTS BEFORE THE LOWER COURT 
SEPTEMBER 6,1923, SHOWED THAT THE FLOR¬ 
IDA STATE SWAMP CLAIM WAS REJECTED IN 
1887, WAS THEREAFTER ABANDONED, WAS 
NOT AN EXISTING CLAIM JUNE 19, 1920, AND 
PETITION TO REVIVE IT WAS REJECTED. THE 
SECRETARY’S LETTERS OF JANUARY 4 AND 
21, 1928, ATTEMPT TO REVIVE EXHAUSTED 
JURISDICTION THEREON. 

We argue the Swamp claim more elaborately than the 
other things and claims of record and do not repeat, here¬ 
after, arguments common to other things and claims. 
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To win his case all that was required w^as for Read to 
get the facts as found by the Department of the Interior be¬ 
fore the Court. To do this Read considered it was better to 
incorporate the decisions themselves into the Bill of Com¬ 
plaint. So when the Secretary admitted the worthlessness 
of the swamp-land claim he was admitting only his own 
facts and his own final decision thereon and also admitting 
no additional facts were material. 

The Secretary admitted the following facts and aver¬ 
ments, to-wit, on June 19, 1920, “there was no pending ap¬ 
plication, entry or claim of any nature whatsoever * * * 
and * * * no patent or pending unpatented right * * 
(Bill, Par. IV, Supp. Rec., p. 4); “That the selection of 
the plaintiffs is the first legal entry of record.” (Bill, Par. 
IV, Supp. Rec., pp. 4-5); “that the said land was * • • 
vacant public land,” (Bill, Par. XV, Supp. Rec., p. 12); 
“that the said lands are public lands,” (Bill, Par. XVIII, 
Supp. Rec., p. 13; “open public land,” (Bill, Par. XX, Supp. 
Rec., p. 14); that “the Exhibits ‘A’ to ‘P^ all of which are 
attached herewith trith the same force and effect as though 
severally copied herein in f ull, show • * * the title * * • was 
public land of the United States * * *,” (Bill, Par. XIX, 
Supp. Rec., p. 14); that decisions Exhibits “B” to “F” 
inclusive “arc attached herewith with the same effect as 
though each of the said adjurdications iverc copied herein in 
full • • • is * * * that the title * * * is in the United States 
• * * (Bill, Par. IV, Supp. Rec., p. 4); and in Reason No. 
1 of his Motion to Dismiss (Supp. Rec., p. 17) the Secre¬ 
tary says the record consists of **the hill and the exhibits 
attached and made a part thereof/* In the Prayers for 
Relief (Supp. Rec., p. 15), the temporary restraining or¬ 
der (Supp. Rec., p. 26), the decree of May 9, 1924 (Supp. 
Rec., p. 19), the decree of November 19, 1926 (Supp. Rec., 
p. 21), and the Writ of Injunction (Supp. Rec., p. 23), the 
Exhibits are specifically incorporated by reference thereto. 
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It is unnecessary to refer to other Exhibits than the 
published Exhibit ‘‘C,” 49 L. D. 253, and the published 
Exhibit 50 L. D. 10, for what the Secretary refers to 
in his Brief on Appeal 4245, page 3, as a ‘‘full statement of 
all material facts.’’ From the record before this Court, the 
Secretary was enabled to recite the facts regarding the 
swamp claim in his Brief 4245, pp. 4, 6, 7, 15 and 19. 

The swamp land claim originally was filed in 1884 and 
was finally rejected in 1887; Secretary’s Brief on Appeal 
4245, page 4, and Exhibit “C,” 49 L. D. 254. The rejec¬ 
tion of 1887, “refusing patent to the State of Florida under 
its swamp land claim for the lots in controversy in this 
case,” (Secretary’s Brief 4245, pp. 6 and 7), was because 

teas held that they were 7wt swamp lands on Septem¬ 
ber 28, 1850, the date of the swamp laml grant, and were 
not subject to the provisions of the granf*^; (Secretary’s 
decision of August 27, 1923, Exhibit “F,” 50 L. D. 13-14, 
Emphasis supplied). 

When Read filed his selection June 19, 1920, there had 
been nothing on the records of the Land Department re¬ 
specting this alleged swamp claim, except that the records 
were clear of it, since it had been rejected in 1887. Fur¬ 
ther facts were that for “over 34 years the State ac¬ 
quiesced in the action rejecting its claim and not until 1921 
(after Read’s selection was filed) was any effort made to 
revive said claim”; (Secretary’s decision of August 27, 
1923, Exhibit “F,” 50 L. D. 13-14). “The swamp land 
claim of the State was long ago (1887) rejected, finMy dis¬ 
posed of, and the case closed;** (Secretary’s decision of 
August 30, 1922, Exhibit “C,” 49 L. D. 256-257). Not only 
was Whitten a protestant, but “T/?c State of Florida by its 
selecting agent (Florida vs. Florida) protested against the 
reinstatement of the swamp land state selection (which had 
theretofore been rejected in 1887, as above recited), con¬ 
tending that the State had acquiesced in the former adju- 


16 


dication more than thirty years ago rejecting the selection, 
and that the said rejection became res ad judicata and 
should not be reopened;” (Exhibit “C,” Secretary’s deci¬ 
sion of August 30, 1922, 49 L. D. 253, 255; Emphasis and 
matter in parentheses supplied). 

After the selection as swamp land had been rejected 
for over thirty-four years and before the Petition to Re¬ 
vive the Swamp claim had been filed, on ” September 20, 
1920, (after the Read selection w^as filed) the State of 
Florida, through its selecting agent, filed indemnity school 
land selection for said lot 1 and 2 * * (Exhibit ”C,” 
Secretary’s decision of August 30, 1922, 49 L. D. 255). In 
other words, the State filed a new and inconsistent claini 
for this land after the swamp claim was rejected and 
abandoned and before the Petition to Review the swamp 
land claim was filed. 

The proponent of the said Petition to Revive was 
Peering, Exhibit “C,” 49 L. D. 256; Exhibit ”F,” 50 L. 
D. 10. As heretofore seen, it was protested by the State of 
Florida, by Read and by Francis S. Whitten. The propo¬ 
nent ”did not originally purchase or claim the land pur¬ 
suant to title derived under the (rejected) swamp land se¬ 
lection;” Exhibit “F,” 50 L. D. 14. It may be assumed 
also that the ** chief protestant/* F. S. Whitten, 10 F. 2d, 
638, also placed no reliance on the swamp claim he protest¬ 
ed and aided in having rejected, or he would not so vigor¬ 
ously have protested it. 

It was August 2, 1921, the Petition to Revive was filed 
(Exhibit ”C,” 49, L. D. 255). By this Petition “the State 
of Florida was also before the Department with an old 
swamp-land selection;” (Secretary’s Brief on Appeal 
4245, page 4). The very name of the Petition recognized 
the swamp claim was dead and had been dead since 1887. 
It was a Petition asking that the claim be “revived and 
recognized”; (Exhibit “F,” Secretary’s decision of Au- 
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gust 27, 1923, 50 L. D. 13). It was a Petition for ** re¬ 
vival^ (Exhibit “F,” 50 L. D. 15). It was a Petition to 
**revive (Exhibit “F,’’ 50 L. D. 14). The swamp land 
claim itself has never even been pending since it was closed 
in 1887; only a petition to revive—literally, a petition to 
put life into—the dead swamp claim was filed. The De¬ 
partment was thus asked, if it could, (which it could not, 
because its discretion was exhausted) to inject the breath 
of life into the dead claim, but refused because “Not until 
1921 was any effort made to revive said claim * * *. The 
Department is convinced that the swamp claim should not 
he revived or reinstated;^* (Secretary’s decision of August 
27, 1923, 50 L. D. 10, 14). 

In rejecting it because of the delay of 34 years in fil¬ 
ing the Petition to Revive, the Secretary cited Moran vs. 
Horsky, 178 IT. S. 208, where a delay to assert a right in 
the proper court for 14 years was held to constitute an ab* 
solute abandonment. 

The Secretary, also, in rejecting it because of laches, 
for in addition to a delay of 34 yearSy the Petition sought 
to revive the dead claim in the face of a valid Forest Lieu 
selection filed prior to the Petition to Revive, cited the 
case of Honey Lake Valley Company et al.y 48 L. D. 192, 
where the proponent of a rejected selection did not file a 
Petition to Reinstate for three years after rejectiony and 
in the interim another claim was filed. 

The swamp claim, according to the Secretary’s argu¬ 
ment in Appeal Brief 4245, page 4, was disposed of,** 
It teas a fined decision thereon. By his refusing to file an 
answer the Secretary represented the facts were true and 
he had no further facts to offer. On the facts, the same 
as before the Department, this Court reached a similar 
conclusion that it and the other worthless claims were not 
“subject to consideration under the public land laws,” and 
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that the Secretary’s discretion is exhausted, 23 Fed. 2d, 
139. 

Now Mr. Whitten, formerly a protestant, has become 
. a proponent. This is the only new fact. Is this sufficient 
to re-invest in the Department exhausted discretion? Does 
it render of ‘^the stuff dreams are made of” the decrees 
of this Court, the rules of law making decrees effective, 
and this Court’s decisions? We submit the facts of this 
claim, as of the others, ”is no longer an open question;” 
10 Fed. 2d, 640. 

in. 

THE PENT CLAIM WAS HERE OF RECORD 
SINCE SEPTEMBER 6,1923. THE FACTS THERE- 
OF WERE VIGOROUSLY PRESENTED TO THIS 
COURT AS AN OBSTRUCTION TO THE READ 
SELECTION. THIS COURT’S FINDING THAT IT 
AND THE OTHER WORTHLESS CLAIMS WERE 
NOT SUBJECT TO CONSIDERATION UNDER 
THE PUBLIC LAND LAW IS IGNORED, AND BY 
HIS LETTERS OF JANUARY 4 AND 21,1928, THE 
SECRETARY TREATS THE FACTS OF THIS 
CLAIM AS OPEN TO QUESTION. THE SECRE- 
TARY’S DISCRETION THEREON IS EXHAUSTED. 

Without repeating parts of the argument concerning 
the swamp claim also applicable here, we show that not 
only were the various exhibits incorporated in the Bill 
showing the facts of the Pent claim, but the facts were also 
in part summarized in the Bill, Par. X, Supp. Bee., p. 8. 
So well is the Pent claim shown in the record that there¬ 
from the Secretary in his Brief on Appeal 4245, pp. 5, 6, 9 
and 28, is enabled to discuss all of the facts of record and 
to argue the v^arious points of law. The Secretary, by Ex¬ 
hibit “C,” 49 L. D. 254, found that the Pent claim had been 
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made, January 18,1890, for Lot 2, and on January 28,1891, 
cash certificate was issued on commutation proof. On ad¬ 
verse proceedings against the entry, participated in by both 
Pent and Gleason, it was ruled in favor of Gleason; 14 L. 
D. 375, on April 12, 1892, and Pent\s Motion for Rehearing 
was denied September 12, 1892, 15 L. D. 286; see elaborate 
explanation. Exhibit “C,’’ 49 L. D. 257-258. 

Thus, Pent’s claim was cancelled in 1892. Read filed 
on June 19, 1920, twenty-eight years thereafter. No per¬ 
son desiring to enter public land has to wait more than 
twenty-eight years to see if a person thus defeated, or his 
heirs or assigns, might try to revive some interest a quar¬ 
ter of a century or more later. When is the land subject 
to adverse appropriation after notation of cancellation on 
the records of the Local Land Office ? Instantly thereafter, 
says the United States Supreme Court, in Moss vs. Bow¬ 
man, 176 U. S. 413. After this notation on the Local Land 
Office records the land is as free from the cancelled entry 
**as thongh no entry had ever been attempted Parsons 
vs. Venzke, 164 U. S. 89. The only question that can be 
raised later, and within a reasonable time, is notice to the 
entryman; Cornelius vs. Kessell, 128 U. S. 456. If, as here, 
final receipt had been issued, the entry may be cancelled 
‘‘after notice to the entryman” giving him an opportunity 
to be heard; Orchard vs. Alexander, 157 U. S. 372; United 
States vs. Detroit Lumber Company, 200 U. S. 321. In 
Hall vs. California and Oregon Land Company, 41 L. D. 
647, the Secretary said even the improvements of a de¬ 
feated homesteader formed no predicate to an objection to 
a forest lien selection if the Tjocal Land Office records 
showed the land was clear. 

Here was more than twenty-eight years failure to re¬ 
assert a claim after cancellation— pure abandonment; 
Moran vs. Horsky, supra. Also laches, as on June 19, 1920, 
when no claim was pending, the Read selection became the 
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first and only entry; Honey Lake Valley Company, supra, 

Henee, there was no invasion of the Secretary’s prov¬ 
ince. It was the Secretary, on the facts, who cancelled 
Pent’s entry in 1892. The Secretary’s decisions. Exhibit 
‘*C,” 49 L. D. 253, specifically holds it found it no obstacle 
to the Read selection. 

In 1928, the Pent claim had been cancelled thirty-six 
years. The Secretary, by his letters of January 4 and 21, 
1928, (Rec., p. 2), proposes to revive his exhausted juris¬ 
diction and to treat the claim found by this Court as not 
subject to consideration under the public'land laws, as 
open to question as an obstacle to Read’s selection. 

But the question is not a new one. The Secretary, in 
Exhibit ‘‘C,” 49 L. D. 256-257, eliminated the Pent claim as 
ayi obstacle to the Bead selection. See also h]xhibit “F,” 
50 L. D. 10. This was a final decision. Notwithstanding 
the fact that while the case was before him he found that 
the Pent claim was not an obstacle to the Read selection, 
in his Appeal Brief 4245 he urged his alleged power to hold 
both the Pent and Pierce claims on the same basis tvere ob¬ 
stacles to the Bead selection. This Court held, as the Sec¬ 
retary held in his decisions, not as the Secretary argued 
in his Brief. 

Except for the fact that the Pent claim is now thirty- 
six years cancelled instead of twenty-eight, as in 1920, the 
main fact with the Secretary is that Whitten has changed 
his mind. Whitten urged that the Pent claim was cancelled 
in 1892 on the facts, after due notice, and could not be re¬ 
opened, because the Secretary’s discretion was exhausted. 
Now Whitten asks that he revive his exhausted discretion 
and revive the Pent claim. The Secretary does not seek 
to revive the Pierce claim, for no action towards that end 
in the letters of January 4 and 21, 1928, was taken, al¬ 
though in his Brief 4245, page 28, the Secretary puts the 
Pent and Pierce claims on a par. Much depends upon who 
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is asking the revival of discretionary jurisdiction and ask¬ 
ing the revival of a claim. Evidently Whitten does not seek 
the revival of the Pierce claim, of which the Department 
has no less and no more discretion to revive than the Pent 
claim. 

We submit the Pent claim being held not subject to 
consideration under the public land law, 23 Fed. 2d, 139, 
it is no longer open to further consideration in a Depart¬ 
ment, whose discretion was held to be exhausted. 

IV. 


THE SECRETARY’S LETTERS OF JANUARY 
4 AND 21, 1928, HOLD AS OPEN TO QUESTION 
THE FACT OF OCCUPANCY AND THE LAW 
POINT DEPENDENT THEREON WHETHER THE 
LAND WAS OPEN TO HOMESTEAD ENTRY, 
JUNE 19, 1920. THIS COURT POSITIVELY HELD 
THE LACK OF OCCUPANCY WAS FOUND AS A 
FACT AND IS NO LONGER OPEN TO QUESTION. 
THIS COURT ALSO HELD THE LAND WAS SUB¬ 
JECT TO HOMESTEAD ENTRY, JUNE 19, 1920. 

The Secretarv’s letters of Januarv 4 and 21, 1928, 
calmly propose as matters open to question (Rec., p. 2): 

‘‘Was Whitten in actual possession of the tract 
June 19, 1920?” (Rec., p. 2); also 

“Were these lots vacant land subject to homestead 
entry June 19, 1920?” (Rec., p. 2). 

This Court says: 

“Contrary to the view expressed in the affidavit 
of the Assistant Secretary, as to the occupation and 
value of the land at the date Read filed upon it and the 
acceptance of his filing by the Land office, it was found 
in our former opinion ns a fact, from the admitted 
averments of the bill, that ‘at the time the plaintiff 
made his entry, all of lot 2, and the north one-half of 
Lot 1, was “non-mineral, unoccupied, unimproved, un- 
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posted, unused, wild, and vacant public land” ’ 23 

Fed. 2d, 139. 

This Court upon all of the facts the Secretary repre¬ 
sented were necessary to a full decision thereon, held the 
lands were subject to homestead entry; 10 Fed. 2d, 639. 


V. 

THE QUESTION WHETHER WHITTEN HAD 
ANY PREFERENCE RIGHT BASED ON OCCU¬ 
PANCY WAS BEFORE THE COURT AND FOUND 
ADVERSELY TO WHITTEN. THE EFFORT TO 
CONSIDER THE QUESTION AS OPEN, BY THE 
LETTERS OF JANUARY 4 AND 21, 1928, IS AN 
ATTEMPT TO REVIVE EXHAUSTED JURISDIC¬ 
TION. 


When this case was pending here on the first appeal 
the Secretary in his Appeal Brief says as to occupancy: 


“True, he (Read) did not see Mr. Whitten on the 
land June 19, 1920; neither did he see improvements 
or other oocular signs of possession, he avers; and we 
do not challenge that statement/^ (Secretary’s Ap¬ 
peal Brief 4245, page 9). 

Nor did Whitten challenge that statement. He did 
not claim he had any occupancy prior to June 19, 1920: 

“January 4, 1921, Francis S. Whitten filed a pro¬ 
test against the said forest lieu selection as to Lots 
1 and 2, alleging failure of compliance with the regu¬ 
lations, and also that the protestant was a bona fide 
purchaser for value of a portion of the land, title be¬ 
ing asserted through mesne conveyances under the 
Gleason patent;” (Exhibit “C,” 49 L. D. 255). Where 
is there here any claim of occupancy ? 
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Nor was Read silent on this. He vigorously asserted 
his case: 


‘‘Read does * * * deny that there were any im¬ 
provements of the land when the forest lieu selection 
was filed (Exhibit ‘C,’ 49 L. D. 256).’’ “He denies 
the right of Whitten to such protection because, it is 
alleged, the latter had not at the time of the selection 
improved the land and was not a settler thereon (Ex¬ 
hibit ‘C,’ 49 L. D. 259).’’ 

All that Whitten was claiming was “color of title” and . 
occupancy after June 19, 1920: 

“(256) * * * Whitten is claiming lot 2 and the 
N-V 2 of lot 1, by mesne conveyances under the Glea¬ 
son patent, and Deering * * * the S-% of lot 1 * * * 

I leering has * * * improvements (a ‘vast bird pre¬ 
serve,’ Secretary’s Brief 4245 on Appeal, p. 29) * * * 
on the Southern portion of lot l * * • Whitten also 
claims equities * * * having purchased lot 2 and the 
A-VL* of lot 1 for $75,000, He also claims to have 
spent $35,000. in improvements. Read does not deny 
the fact of purchase by Whitten, but does deny that 
there ivcre ajiy improvements on the land when the 
forest lieu selection was filed. * * * (259) * • * color of 
title * * • is such a claim as would afford an obstacle 
to alloivance of the forest lieu selection. * * * The se¬ 
lector undertakes to make a distinction as between 
Deering and Whitten in this regard (improvements of 
Deering on S-V 2 lot 1) and (because) Whitten * • • 
had not at the time of the selection improved the land 
ami was not a settler thereon. * * * (260) The fact of 
physical occupancy is not important except as it may 
serve to give notice of a claim • * * Mere possession 
without right or equity would not call for relief. The 
law is concerned with the condition * * • It is a mis¬ 
taken position to assume that occupancy affords the 
only grounds for an equitable claim tvhich the Depart- 


ment way satisfy hy award of preference right of 
entry/^ (Exhibit “C,” 49 L. D. 253). 

In his Motion for Kehearing, Reason No. 2, the Secre¬ 
tary represents to the Court this is a case of color of title 
without occupancy; Supp. Rec., p. 17. 

As to this showing of occupancy after June 19, 1920, 
this Court says: 


‘^Nor has Whitten any rights he can assert either 
against the United States or against plaintitf. He was 
placed in possession of the lands, subsequent to the 
date of the plaintiff’s entry, by the sanction of another 
party, and he has no possessory rights which can be 
asserted against either plaintiff or the United States.” 
(10 Fed. 2d, 639). 

The Secretary sought, probably because of his con¬ 
cern for Whitten, in his affidavit, quoted from in this 
Court’s decision, 23 Fed. 2d, 139, to reopen the question of 
occupancy June 19, 1920. But this Court held it was no 
longer an open question: 


** Contrary to the view expressed in the affidavit of 
the Assistant Secretary, as to the occupation and value 
of the land at the date Read filed upon it and the ac¬ 
ceptance of his filing by the Land Office, it was found in 
our former opinion as a fact, from the admitted aver¬ 
ments of the bill, that ‘at the time the plaintiff made 
his entry, all of lot 2, and the north one-half of lot 1, 
was non-mineral, unoccupied, unimproved, unposted, 
unused, wild and vacant public land’ 23 Fed. 2d, 
139. 

Of course, the record made up in 1928 has no bearing 
on the question as to what are the things and claims of 
record, September 6, 1923. But the Secretary insists Mr. 
Whitten filed an affidavit making a showing of occupancy 
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on June 19, 1920. In reply to this, his own records show a 
decision of the Division “K,” remarkably like this Court’s 
decision, 10 Fed. 2d, 637, which showed that any alleged 
claim of occupancy was a legal conclusion faintly set forth 
and promptly abandoned: “The facts are thus clearly 
brought out and there is no dispute in regard thereto * * 

In reply to Read’s clear showing of non-occupancy, Whit¬ 
ten’s affidavit and showing was by * ^ conclusions of la/w 
and erroneous assumptions ***.’’ It was undisputed that 
there were “no buildings, no residences, no fences, no 
posting and no improvements’’ on June 19, 1920 (Rec., p. 
20). The Secretary’s own subordinate officials say that to 
award Whitten a preference right would be “a travesty on 
Justice*^', (Rec., p. 21). 

Hence, the question whether, on his showing of occu¬ 
pancy, Whitten was entitled to a preference right was be¬ 
fore the Court and as the only showing was of occupancy 
after June 19, 1920, no preference right was possible; 10 
Fed. 2d, 639. 

Before leaving this subject, the Secretary contends 
nothing was settled by this suit but the Gleason claim. Yet 
this Court specifically ruled the Whitten alleged preference 
right was settled; 10 Fed. 2d, 639; that occupancy was set¬ 
tled; 23 Fed. 2d, 139; and that all things and claims of rec- 
ord were settledy 23 Fed. 2d, 141. 

Yet the Secretary proposes, as though the question 
were an open one, to inquire into an alleged occupancy of 
Whitten, which he represented did not exist, and which 
this Court, on the facts, found did not exist. He seeks not 
only to revive an alleged occupancy, but also to revive his 
exhausted jurisdiction. Being a matter of record, his ac¬ 
tion is plainly contrary to this Ct)urt’s last word, that mat¬ 
ters of record cannot be reopened; 23 Fed. 2d, 141. 
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BOTH IN HIS BRIEF ON APPEAL 4245, AND 
IN HIS LETTERS OF JANUARY 4 AND 21, 1928, 
THE SECRETARY HAS SOUGHT TO CONFER 
UPON WHITTEN THE BENEFITS OF DEER 
ING^S PRIOR OCCUPANCY AND IMPROVEMENT 
OF PART OF THE LAND NOT IN QUESTION. 
THE FACTS REGARDING DEERING WERE OF 
RECORD BEFORE THE DEPARTMENT AND 
THE COURTS, AND HE WAS FOUND BY BOTH 
NOT TO BE ADVERSE TO READ. NO ADVERSE 
CLAIM OR ADVERSE PREFERENCE RIGHT CAN 
ARISE IN DEERING WHERE DEERING, HIM¬ 
SELF, IS NOT ADVERSE. 

In his Bill of Complaint, Par. XV, Supp. Roc., p. 12, 
Read says: 

“That on or about September 15, 1920, the plain¬ 
tiffs, at the request of William Louderback, his agent, 
deeded to Charles Peering all interest under the se¬ 
lection, the said Peering having thereon fencing and 
improvements, and the selection not having been made 
adversely to him.” 

This was precisely in accord with the Pepartmental 
finding in Exhibit “C,” 49 L. P. 253: 

“(256) Read has given him (Peering) a deed to 
the S-% of that lot which would protect him in case 
the forest lieu selection is allowed. Therefore, Read 
is not claiming adversely to Leering • • • Leering 
would he protected by the deed given him by the forest 
lieu selector even if the selection be allowed.” 

Hence, it was no “invasion of the Secretary’s prov¬ 
ince” when this Court similarlv found the facts to be: 
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‘‘that the south half of section 1 was occupied by one 
Deering, having thereon fencing and improvenoients; 
that the selection made by the plaintiff was not made 
adversely to him; and that Read conveyed to Deering 
all the interest which he acquired under his selection 
to the south half of lot 1 * * (10 Fed. 2d, 638). 

Hence, the present effort in the Secretary’s letter of 
January 21, 1928, to regard the facts as to Deering as open 
to question in order to ascertain whether Deering is en¬ 
titled to a preference right, is barred. The facts of this 
matter of record were set forth by Read and were found 
by the Secretary and the Court. It is no longer open to 
question. 

On appeal 4245, the Secretary futilely attempted, on the 
same facts, to get this Court to rule differently than the 
Secretarv himself had ruled when the case was before him. 
He said. Appeal Brief 4245, page 29, from his private in¬ 
formation that the S-V^ Dot 1 was improved by “a vast bird 
preserve,** He argues also. Appeal Brief 4245, p. 8, that 
Whitten should have on Lot 2 and the N-V 2 of Lot 1, the 
benefits of Deering’s improvement on the S-V 2 of Lot 1. 

Of course, this Court did not so rule, nor had the Sec¬ 
retary ever so ruled in this or in any other case. Accord¬ 
ing to Myrick vs. Thompson, 9 Otto 291, a law preventing 
the selection of occupied** land is for the benefit of the 
occupier. That the occupant may waive the benefit of the 
rule and permit the selection to be made. When he does 
so, the legal effect is the same as though the land were un¬ 
occupied. 

Hence, with Read’s deed in his possession, Deering is 
not adverse and the effort to revive the Secretary’s ex¬ 
hausted discretion is to benefit Whitten, not Deering. 


28 


VII. 

THE SECRETARY’S PROPOSED INQUIRY BY 
HIS LETTERS OF JANUARY 4 AND 21,1928, IS AS 
TO THE EFFECT OF COLOR OF TITLE UNDER 
A VOID DEED OR DEEDS TO PUBLIC LANDS 
WITHOUT OCCUPANCY, AND HIS POWER TO 
VALIDATE SUCH VOID DEEDS IN THE PRES¬ 
ENCE OF A VALID AND COMPLETE FOREST 
LIEU SELECTION. THIS WAS RAISED BY HIS 
MOTION TO DISMISS, REASON NO. 2, AND WAS 
BEFORE THE COURT AND PASSED UPON. UP¬ 
ON THE FACTS OF RECORD THE SECRETARY 
HAD RULED THAT WITHOUT THE AUTHORITY 
OF CONGRESS HE COULD CONFER SUCH PREF¬ 
ERENCE RIGHT. THIS COURT DID NOT UP¬ 
HOLD THIS ALLEGED POWER. THIS COURT 
RULED THAT THE EFFECT OF DEEDS WAS 
NOT WITHIN THE JURISDICTION OF THE IN¬ 
TERIOR DEPARTMENT BUT WAS WITHIN THE 
JURISDICTION OF THE FLORIDA COURTS. 


When the Secret.iry pretended to determine that Whit¬ 
ten was entitled to a preference right because of his al¬ 
leged deed in the chain of title from Gleason, he ordered 
issuance of a patent, not to Whitten, but to Gleason, his 
heirs or assigns; Exhibit “F,” 50 L. D. 16. In other words, 
he admitted by this action that the question who were the 
heirs or assigns of Gleason, and who was entitled under 
the deeds, was not, after all, for him to decide. It was a 
question for the local courts, and he had fixed it so the local 
courts could decide it. Thus, in starting out by attempting 
to ascertain who has color of title he is getting the cart 
before the horse. 
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There is no law conferring any right or rights upon 
the holders of deeds to public lands generally. Such deeds 
are merely void and confer no rights; Williams vs. Sher¬ 
man, 212 Pac. 971; 7 Land Service Bulletin of the Interior 
Department, 15. Hence, any rights depend on whether the 
vendor had a title to convey. If the United States has title, 
the vendors’ deed conveys nothing. For example in ascer¬ 
taining the transferee of the swamp claim it looks as 
though the Secretary considered the land not swamp when 
Whitten protests it, and swamp when Whitten favors it. 

It looks also as though the Secretary, Exhibit “C,” 
49 L. D. 253, holds he can confer or not confer a prefer¬ 
ence right at his option on such color of title. A preferred 
right defeats a prior claim. It violates the rule ‘‘first in 
time is first in right”; Shepley vs. Cowan, 91 U. S. 330. * 
Since Read had the first and only entry, a contract for the 
land and an equitable title thereto, his selection must pass 
to patent under the law unless there is a prior preference ■ 
riphi or claim under the law. 

But all alleged adverse claims are eliminated—none 
were existing claims June 19, 1920, and none were “sub¬ 
ject to consideration under the public land laws”; 23 Fed. 
2d, 139. The alleged claim based on alleged occupancy is 
eliminated; 23 Fed. 2d, 139. The alleged claim based on 
color of title without occupancy (^lotion to Dismiss, Rea¬ 
son No. 2, Supp. Rec., p. 17) is eliminated; 10 Fed. 2d, 639. 

As to inquiry of rights under deeds, that is, according 
to this Court, not the Secretary’s function: 

“The mere fact that the lands in question have 
become valuable, or that they may now be claimed by 
other parties, is not a matter for the consideration of 
the Secretary. The adjustment of title disputes is a 
matter for the courts of the jurisdiction in which the 
lands are situated.” (23 Fed. 2d, 139). 
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In Chapman and Dewey Lumber Company vs. St. 
Francis Levee District, 232 U. S. 186, the Court in constru¬ 
ing the meaning of a patent held it could not pass upon the 
present claim under deeds ‘‘for that is a question of local 
law.^’ 

In Lane vs. Watts, 235 LT. S. 17, 23, the Court denied 
a Petition for Kehearing filed by the Secretary on the 
ground that a dispute as to title gave the Interior Depart¬ 
ment jurisdiction—such question “will more properly arise 
in the local courts * * 

Hence, the inquiry as to the rights under deeds is not 
a Federal or Departmental question, but is a local question, 
23 F. 2d, 139. Hence, this inquiry is beyond the Secretary’s 
jurisdiction. The rights arising under the swamp claim 
and the Pent claim have been presented, represented by 
the Secretarv and found bv the Courts to be nil. Trans- 
ferees hav’e no greater rights. The Secretary, without the 
sanction of law, has no power to cancel the Read selection 
to award an alleged preference right to an inferior claim¬ 
ant; Daniels vs. Wagner, 237 U. S. 547; 10 Fed. 2d, 637. 
Hence, the letters of January 4 and 21, 1928, Rec., p. 2, 
seek not only to regard things and claims of record as sub¬ 
ject to further consideration, but seek to exercise an alleged 
discretion to award a preference right contrary to law on 
a point already decided by this Court. 

VIII. 

NONE OF THE ALLEGED PERSONS INTER- 
ESTED IN THE THINGS AND CLAIMS REFER¬ 
RED TO IN THE SECRETARY’S LETTERS OF 
JANUARY 4 AND 21,1928, ARE INDISPENSABLE 
PARTIES. 

When the question raised is the power of the. Secre¬ 
tary to exercise an alleged discretionary jurisdiction, and 
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the Court finds the Secretary has no such power, the ques¬ 
tion of indispensable parties does not arise; Lane vs. Watts, 
234 U. S. 525; Ballenger vs. Frost, 216 U. S. 240. 

Read presented a case where the selection was valid 
and first in time, the land was non-mineral and not occu¬ 
pied, and was subject to selection, and there were no ad¬ 
verse claims subject to consideration under the public land 
law. Could the Secretary, on such a record, reject such a 
selection? This Court answered ‘‘No.” The question of 
power was involved. 

Since none of the alleged adverse claims were ‘‘subject 
to consideration under the public land laws,” 23 Fed. 2d, 
139, they were without basis, even as doubtful claims. Be¬ 
ing the things and claims of record before the Court, the 
Secretary’s discretion was exhausted; 10 Fed. 2d, 637; 23 
Fed. 2d, 139; 23 Fed. 2d, 141. 

Therefore, a decree can be made ‘‘without leaving the 
controversy in such a condition that its final determina¬ 
tion may be wholly inconsistent with equity and good con¬ 
science;” Shields vs. Barrow, 17 How. 130, 139. 

When the Bill was filed September 6, 1923, none of 
the adverse claimants named in the Secretary’s letters of 
January 4 and 21, 1928, were indispensable parties. Since 
January 4 and 21,1928, they have not become such for their 
alleged claims are no longer open to question in this cause 
of action because passed upon by the Courts and finally 
determined. Their rights may be assented in the local 
courts of Florida. 

IX. 

ANSWER TO MOTION TO DISMISS. 

Courts of Appeal are open to a litigant with a meri¬ 
torious case, particularly as here, where if this Court’s 
prior decisions are sustained, the result must be reversal. 
True, where the law has been settled, as in Peoples Devel- 


opment Co. vs. Southern Pacific, 260 U. S. 695, an appeal 
asking reversal on precisely the same point and on precise¬ 
ly the same facts will be summarily disposed of. Here, 
however, the case of Central Coal and Coke Company vs. 
Ocepek, 67 L. ed, 823, is authority that similarly, where the 
Court below ignored a settled law as here, a summary re- 
versal could be had. 

The very grounds for the alleged motion of the Sec¬ 
retary are the same he urged in his Appeal Brief 4559, pp. 
5 to 26 inclusive, which this Court did not adopt in its de¬ 
cision ; 23 Fed. 2d, 139. 

The only question in reality here on appeal is whether 
an Appellate Court will insist upon enforcement in accord¬ 
ance with its interpretation repeatedly made. “The 
weightiest considerations make it the duty of the (appel¬ 
late) Court to adhere to its decisions;” Watson vs. Dodd, 
72 N. C. 204. 

Here the facts have been repeatedly found which facts 
Read asks to have, not settled again—for they have been 
repeatedly settled—but not ignored and treated in contemp¬ 
tuous disregard after being found by this Court in a case 
between the same parties on the same subject matter; Root 
vs. Woolworth, 150 U. S. 401, 410. To allow such facts 
when so found to be repeatedly questioned as here, “would 
make litigation endless and as unsubstantial as the stuff 
dreams are made of;” Bleekeley vs. Barclay (Kans) 89 
Pac. 906. 

The ease is, of course, not moot. It would be an easy 
way to nullify a decree or decrees by ignoring them, if 
such were the law’. Read asked for general as w^ell as spe¬ 
cific relief, Rec., pp. 1-5. It is true alleged testimony was 
taken since the appeal was taken, but Read filed a special 
appearance and objected to the assumption of discretion 
barred by the decrees and decisions. Hence, the Secre¬ 
tary has only taken the first step and has not completed his 
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plan of “making good Whitten’s claim” by an alleged re¬ 
vival of one of the claims, so trivial that Whitten himself 
protested them, the Secretary aroused indignation in the 
lawyers presenting one of them by the language used in 
the opinion, which was modified before publication; Ex¬ 
hibit “C,” 49 L. D. 256: Even if he had completed his dis¬ 
obedience by issuing a junk patent or patents thereon this 
Court’s jurisdiction would not be affected. 

In Knight vs. Ballenger, 35 App. D. C. 429, after a de¬ 
cision by the Court below, the Secretary attempted to 
forestall this Court’s decision by issuing the patent the ac¬ 
tion sought to prevent. This Court declined to consider 
the case was moot and held the Secretary could not excuse 
default if the Court reversed the lower Court because of 
impossibility of performance. 

It follows that this Motion to Dismiss the Appeal is 
wholly without merit because the Secretary pleads his act 
in an effort to forestall and to defeat this Court’s juris¬ 
diction as heretofore by his own acts, he has refused, in 
good faith, even to attempt to accept this Court’s decisions. 

CONCLUSION. 

All that is asked by this appeal is that this Court will 
hold what it has repeatedly held, that things and claims of 
record are no longer open to question as between the same 
parties. This is a basic rule of law. 

Wlien this Court 23 Fed. 2d, 139, held that “it was 
found in our former opinion as a fact” that the land was 
unoccupied June 19, 1920, the fact is settled for all time. 
This Court did not, as the Secretary insists, allow his Pe¬ 
tition for Rehearing. It denied it; 23 Fed. 2d, 141. 

Misled by the statement he had undisclosed claims not 
of record before him, indispensable to the consideration of 
the case, in the face of this Court’s decisions there were 
no such claims of record^ this Court held claims not of rec- 
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ord might be considered, but as to claims and things of 
record, the Secretary could not consider them. On these 
he had conceded himself out of Court; 23 Fed. 2d, 141. 

Here the Secretary attempts to hold as of no force 
and effect, and as still open to question, the things and 
claims of record as found by this Court, to-wit, that the 
land was not occupied, June 19, 1920; that Whitten had no 
rights as against the United States or Read; that the other 
alleged adverse claims were not even doubtful, but were 
not subject to consideration under the public land law; 
that Deering was not an adverse claimant; that the Secre¬ 
tary’s discretion is exhausted and that the sole remaining 
duty under the law is to issue patent; 10 h^ed. 2d, 637; 23 
Fed. 2d, 139; 23 Fed. 2d, 141. 

Since the last word of this Court was that on the things 
and claims of record the Secretarv has no further discre- 
tion, and has conceded himself out of Court; and 

Since by the letters of January 4 and 21, 1928, it is 
only things and claims of record that the Secretary pro¬ 
poses to regard as open to question; and 

Since, by the letters of January 4 and 21, 1928, the Sec¬ 
retary admits he has nothing but things and claims of rec¬ 
ord pending before him; 

This is a confession of judgment on the Secretary’s 
part that he has nothing pending before him upon which 
he can exercise discretionary jurisdiction, and that his only 
remaining jurisdiction is ministerial.' 

Hence, the order of the Supreme Court of the District 
should be reversed and remanded with appropriate instruc¬ 
tions to carry out the decrees as heretofore interpreted by 
this Court. 

Respectfully submitted, 

Charles R. Pierce,, 

Attorney for Henry T, Read, 
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No. 4734 

Henry T. Read, by J. Harrington Edwards, 
Attorney in Pact, appellant 

V. 

Roy O. West, Secretary of the Interior, and 
William Spry, Commissioner of the General 
Land Office, appellees 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA 


APPELLEES’ brief ON APPEAL 

Appellant’s position rests upon a claim not ad¬ 
vanced originally in nor considered by the lower 
court and one which had it been there advanced 
would have been denied if for no other reason than 
that the court was without jurisdiction to entertain 
it. The effort now is to distort both the issue pre¬ 
sented and determined and the decree entered and 
accepted by the appellees in order to extend its 
scope beyond the limits of the jurisdiction of this 
or any other court. 
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In order to more clearly present the questions 
involved, a reference to the final decree of the court 
below, the writ of injunction issued pursuant there¬ 
to and the prayer of the so-called motion for supple¬ 
mental order, is necessary. The final decree was 
rendered May 9,1924, and reads as follows (formal 
parts omitted, italics supplied) : 

This cause came on further to be heard at 
this term, and defendants electing to stand 
on their motion to dismiss, upon considera¬ 
tion thereof it is this 9th day of May, 1924, 
Ordered, adjudged, and decreed that the 
defendants as Secretary of the Interior and 
as Commissioner of the General Land Office, 
respectively, their successors in office, and 
all persons claiming to act under their au¬ 
thority and control, or the authority and con¬ 
trol of either of them, be, and they hereby 
are, permanently restrained and enjoined 
from cancelling or rejecting plaintiff ^s forest- 
lieu selection, known in the General Land 
Office of the United States as Gainesville 
016724, as to the north half of lot one (1), 
and lot two (2), section nineteen (19), town¬ 
ship fifty-three (53) south, range forty-two 
(42), Tallahassee meridian, Florida, on ac¬ 
count of or by reason of any order, Hiling, 
or decisions, mentioned and complained of 
in the plaintiff's bill of complaint, based 
upon an alleged title to said lands in one 
William H. Gleason, his heirs or'assigns; 
and from issuing a patent to the said Wil¬ 
liam H, Gleason, his heirs or assigns, for 
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said land, or any part thereof: as prayed in 
the plaintiff^s hill of complaint. 

It is further adjudged, ordered, and decreed 
that the said defendants, their successors in 
office, and all persons acting under the au¬ 
thority or control of them, or either of them, 
shall give full legal force and effect to the 
plaintiff ^s said selection of said land, exclud¬ 
ing from consideration in disposing thereof 
the alleged title to said land in the said Wil¬ 
liam H. Gleason, his heirs or assigns, as 
prayed for in said hill of complaint. 

An appeal was taken and issuance of the writ 
was stayed pending disposition of it by this Court. 
Decision on appeal, affiiming the decision below, 
was filed December 7, 1925. (Work v. Read, 10 
Fed. 2d. 637.) The defendants accepted the de¬ 
cision. The mandate came down in due course. 
The appellant here contended for a construction 
of the decree along the identical lines now as¬ 
serted in the motion for supplemental order. 
The Court below declined to accept the view of 
appellant and prepared and signed the writ of 
injunction dated November 19, 1926. The direct¬ 
ing portion thereof is as follows: 

It is, therefore, in execution of the said 
decree, hereby firmly enjoined and com¬ 
manded you, and every of you, that from 
and immediately after being served with 
this writ or notice thereof, you and every 
of you do not enforce any or either of 
the certain rulings, holdings, or decisions 
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mentioned and complained of in the afore¬ 
said bill of complaint to the extent of re¬ 
jecting or canceling the forest-lieu selection 
of Henry T. Read, known in the General 
Land Office as Gainesville 016724, as to the 
north half of lot one (1) and lot two (2) 
Section nineteen (19), Township Fifty- 
three (53), South, Range Forty-two (42) 
East, Tallahassee Meridian, Florida, and 
do not issue a patent to the said William 
H. Gleason, his heirs or assigns, for said 
land or any part thereof, and that you and 
every of you do from henceforth give full 
legal force and effect to the said selection 
of said Henry T. Read of said land; and this 
you shall nowise omit at your peril. 

Appellant here, under the decree and writ, upon 

the signing of the latter, again urged that compli- 

% 

ance with it required the issuance of a patent to 
him, without any consideration of either the valid¬ 
ity of his application or any other of the matters 
and things compliance with which is by law required 
to establish the right of appellant to a patent, or 
the right of the Secretary of the Interior to pass 
title to the land involved. Because of the insistence 
with which this claim was urged, the Secretary of 
the Interior before taking action to comply with the 
writ, and to obtain from this Court, a clear con¬ 
struction of it, asked for the rehearing, which re¬ 
sulted in the per curiam opinion of November 26, 
1927, in which the following language was used 
(Trans, p. 51): 
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There is nothing in the decree which 
estops the Secretary from exercising lawful 
discretion in the further consideration of 
plaintiff’s selection, should there be infor¬ 
mation in the possession of the Department, 
not disclosed in the present record, that 
would justify such action. The decree speaks 
for itself, and merely restrains the Secretary 
from using the Gleason entry as a basis for 
canceling the selection. 

The construction thus given to the original decree 
of the court below of May 9,1924, is in exact accord 
with the view first taken by the Secretary of the 
Interior as to its scope, and, which but for the per¬ 
sistency of appellant, would have been at once 
adopted and acted upon. Even though he felt the 
demands of appellant were unwarranted, the Secre- 
tarv of the Interior, because his acts were official 
in character, believed it was proper and in keeping 
with the performance of official duty, to fully pre¬ 
sent the matter to this Court, rather than to take a 
position, which appellant so strenuously insisted 
was incorrect, and afford possible opportunity for 
a further claim that he had proceeded hastily or 
arbitrarily. The last word of this Court brought 
the whole matter back to the starting point under 
a construction of the decree of May 9, 1925, which 
appellee always held was the proper one. Without 
immediately acting upon his construction of the 
decree and the final decision of this Court, the Sec¬ 
retary of the Interior submitted the matter to the 
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Solicitor General and received further advice from 
him. (Trans, p. 33.) Thereupon he proceeded 
with the consideration of the application of appel¬ 
lant, strictly observing, however, the decree and 
writ of injunction by refusing to further consider 
any matter even remotely connected with the issu¬ 
ance or possible effect of the so-called Gleason pat¬ 
ent. Preliminary to the determination of the ques¬ 
tions then before him, the Secretaiy of the Interior 
directed a hearing upon the matters covered by the 
four propositions embraced in the order of January 
21, 1928. (Trans, p. 2.) This order superseded 
that of January 4, 1928 (Trans, p. 2), and no fur¬ 
ther attention need be directed to the order first 
issued. 

Immediately appellant presented to the court 
below his motion for a supplemental order, with 
showing in support thereof. (Trans, pp. 1 to 48.) 
The purpose of this motion is clearly disclosed by 
the following language taken from the showing in 
support of said motion (Trans, p. 46) : 

What did the Court mean unless it meant 
that such matters as were raised by the 
Secretary’s letters of January 4, 1928, and 
January 21, 1928, “Motion Exhibit One,” 
makes it clear beyond the peradventure of a 
doubt that the Read selection is a vested 
right and that he is entitled to a patent. 
(Italics supplied.) 

The allegations set up in the motion are specula¬ 
tive in so far as they purport to define the effect of 
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the action of the Secretary of the Interior in direct¬ 
ing the hearing sought to be enjoined. Inasmuch 
as the Secretary could not know what the testimony 
when taken would disclose and which would de¬ 
termine his action in the premises, there is no pos¬ 
sible warrant for the assumption so confidently ad¬ 
vanced by appellant in paragraph five of his motion 
(Trans, p. 4) that he could accurately forecast the 
final action of the officer charged by law with the 
duty and authority to decide the question raised. 

Stripped of the assmnptions from which errone¬ 
ous conclusions are drawn, the appellant’s motion 
and the showing offered in support thereof, reveal 
his real purpose to attempt to extend the scope of 
the decree beyond that intended by the court, and 
warranted by its plain language which the court 
would or could have granted under the allegations 
of his original bill. Had appellant demanded no 
other relief at the hands of the Court than that it 
decree the issuance of a patent to him, upon his 
pending application, the Court would have sum¬ 
marily dismissed the bill for want of jurisdiction. 
The Court gave him full measure of relief when it 
removed the impediment to the consideration of his 
application on the merits. The Secretary of the 
Interior, acting upon the mistaken view that the 
land involved was not public land, had declined to 
so consider the application. This view was based 
upon the conclusion title thereto had already passed 

from the United States under the so-called Gleason 
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patent, and because of this he was without jurisdic¬ 
tion. The Court found that such title had not 
passed and that the land was public land, and 
opened the door to a consideration of appellant’s 
application. The Court did not, nor did it intend 
to go further. Had appellant not resorted to 
specious argument in his showing in support of his 
present motion, and clearly declared his purpose, 
the record on this appeal would have been reduced 
to a few pages and the time of the Court in analyz¬ 
ing it could have been saved. This would, however, 
have destroyed all possibility of foisting on the 
Court a proposition, which undisguised, would have 
been recognized. 

Why is not the prayer of the motion framed to 
clearly disclose to the Court its only purpose and 
object? Why does not plaintiff frankly say to the 
Court he is asking as a matter of right that appel¬ 
lees be required to at once issue him a patent to the 
land without making any of the investigation or 
inquir}^ into the facts which the law has said shall 
determine the right of appellant to such patent. 
That is exactly what the prayer of the petition 
means. That is what he wants. It is what he is 
trying indirectly to get. But he evades declaring 
it, and employs a subterfuge. The reason is plain. 
It would be to strip his specious claim of the dis¬ 
guise with which he has tried to clothe it, and when 
it stands forth for what it is it could not be recog¬ 
nized by the Court as a child of its decree. If the 
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sources of investigation of his claimed right, and the 
like rights of others who are now seeking to acquire 
title to the land, as well as the right of the United 
States, the admitted owner of it, to refuse to give 
it to any of them because not entitled to it under 
the law governing its disposition, it is at once ap¬ 
parent appellant would be asserting that nothing 
remained to be done but to issue a patent to him. 
He well knows that no such right was asserted in 
his bill, that the decree as written declared nothing 
of the kind, and that had he claimed it, the motion 
to dismiss would have been sustained. This can be 
demonstrated with mathematical certainty. 

Let us assume that appellant as plaintiff below 
had set up in his bill that he was the owner of the 
full beneficial estate in the land involved by virtue 
of the lieu selection filed, which selection is ad¬ 
mittedly the basis of the only right he has. That 
is precisely what he covertly asserts now, when he 
attempts to have the Court cut off all investigation 
by appellees. That because of such ownership he 
was entitled to a patent. The bill was met by a 
motion to dismiss, one of the stated grounds of 
which was that it showed on its face necessary and 
indispensable parties were not before the Court, 
and another that the Court was without jurisdic¬ 
tion of the subject matter. The instant he alleged 
such title in himself, the imdisputed holder of the 
legal title, namely, the United States, became an 
indispeni^ble party without which the Court could 
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not and would not have proceeded. This proposi¬ 
tion scarcely requires the citation of authority* 
^ It is not only well settled, it is elemental. 

Louisiana v. Garfield, 211 U. S. 70. 

New Mexico v. Lane, 243 U. S. 52, 58. 

The second ground of the motion just noticed 
would have been legally effective, for upon the 
statement of the elements relied upon as constitut¬ 
ing such a right the Court would have promptly 
declined to assume jurisdiction. The case of Cos¬ 
mos Company v. Gray Eagle Oil Company (190 
TJ. S. 301-308) blankets this proposition to all four 
corners and is controlling. This is only one of many 
like opinions of the same court. 

Johnson v. Towsley, 15 Wall. 72; 

Michigan Land, etc,, Co, v. Rust, 168 U. S* 
589, 591; 

Kirwin v. Murphy, 189 U. S. 35, 54; 

Humbird v. Avery, 195 U. S. 480, 503; 
and especially. 

Work V. Louisiana, 269 U. S. 250, 260. 

It is conclusive, therefore, no such claim was set 
up in the bill. Nowhere else could it be set up in 
this suit, as the only other pleading in the record is 
appellant’s motion to dismiss. If it was not alleged 
it was not litigated or determined. If not an issue 
and not determined, it is not covered by the decree 
nor by any decree the Court could have entered 
within its jurisdiction. This is as certain as that 
two and two are four. .Title to public land can not 
be tried in any proceeding unless the United States 
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is a party, though decisions are frequently cited and 
relied upon which were rendered in suits solely 
between individuals to support a contrary view, but 
an examination of them will, in every case, reveal 
that the land is not public land and that before the 
suit was brought patent had been issued disposing of 
the title. When such cases are relied on, the facts 
upon which they rest should be examined closely, for 
the statement here made holds without exception. 

Whenever an attempt is made to invoke the juris¬ 
diction of the Court and it appears that the exercise 
of it will result in an interference with a govern¬ 
mental fimction the Court will decline to assimie 
it. {Louisiana v. McAdoo, 234 U. S. 627-633.) 

Appellant’s whole argument on his present peti¬ 
tion rests upon the plea of res judicata. To sus¬ 
tain it he must show that the right he asserts was 
presented to and passed upon by the Court. It 

is clear no question of his right to a patent has 

0 

been determined in this suit. The labored argu¬ 
ment inspired by the desire to have the Court be¬ 
lieve it has so decided has rendered it necessary to 
get this phase of the litigation clearly before the 
Court. 

This leads to the inquiry. What in truth is the 
right claimed in appellant’s bill? He now argues 
that it is a property right, and, following the man¬ 
ner adopted in reaching conclusions, he insists the 
particular species of property is the land sought. 
It may be conceded that Read had a valuable right 
and that it is a property right, but it does not follow 
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that it represents a title to this land. The right he 
asserted in his bill was that grounded upon the law 
giving one who had relinquished title to other lands 
to the United States a right to select from its public 
lands an equal area of other land of specified char¬ 
acter and status. This is the right Read set up in 
his bill and he complained to the Court that the 
Secretary declined to consider it on its merits and 
determine his right to selected lands, because the 
Secretary was erroneously holding such lands were 
private lands to which his jurisdiction did not ex¬ 
tend, and further stated that because the Secretary 
so held, he was about to issue a so-called supple¬ 
mental patent to one Gleason, whom he held was the 
true owner of the land. He asserted that the issu¬ 
ance of this patent would bar consideration of his 
application and result in its rejection. The prop¬ 
erty right he was asserting in his bill was the right 
to have his application to make the lieu selection 
considered and determined by the Secretary of the 
Interior on its merits. He did not claim title to the 
land itself though he is now attempting to make the 
Court believe he did. And the decree was so framed 
as to fully protect the right he had. It declared the 
view of the Secretary that Gleason held title as to 
private land erroneous; that it was public land; 
that the patent to be issued to Gleason should not 
issue, but this bar to the full consideration of ap¬ 
pellant’s application should be removed^ and full 
legal force and effect given to his application. 
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Appellant in his brief contends that because other 
Secretaries of the Interior had years ago rejected 
the applications of persons named in the bill to ac¬ 
quire the land they can assert no further claims, 
and now wants them included in the decree on the 
same basis as Gleason. But he studiously avoids 
informing the Court in argument that such claims 
were denied upon the precise ground assigned by 
the Secretary in rejecting his application, namely, 
that the land was private and not public land, or 
that they, like himself, had never been afforded an 
opportunity to have their applications considered 
on the merits. And he now asserts that none of 
these persons can again receive consideration at the 
hands of the Secretary of the Interior because he 
once wrongfully declined to consider their claims. 
A further examination of the Court’s decree may 
be helpful at this point. It says the Secretary of 
the Interior shall not cancel or reject appellant’s 
application ‘‘on account of or by reason of any 
order, ruling, or decisions, mentioned cmd com¬ 
plained of in plaintiff {appellant's) hill/^ This 
language can not by the wildest stretch of imagina¬ 
tion be made to embrace any order, ruling, or de¬ 
cision, except those made with respect to the claim 
of Gleason as the then owner of the land. Appel¬ 
lant had mentioned in his bill other claims, but the 
bill showed on its face they had been denied, Glea¬ 
son’s, apparently, was about to be allowed and ap¬ 
pellant complained of this because he said it would 
result in a like rejection of his application. But he 
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was not complaining of the action taken by the fil¬ 
ing, order, or decision on the others. They were 
not in his road. The decisions with respect to them 
in no manner interferred with the consideration of 
his application. 

The decree in terms excludes such claims from its 
operation, as they were not complained of, nor 
could they be, as they were, in the exact position 
appellant wanted them. The decree mentioned the 
particular claim the Secretary should not take into 
account in passing on plaintiff’s application, to wit, 
the Gleason claim. Had the Court intended to in¬ 
clude others it would have been equally specific. 
But the Court is now asked to enlarge its decree 
to forbid the Secretary from considering any ap¬ 
plications any of these persons may present on 
claims they may be now asserting based upon any 
groimd, and for no other reason than that accord¬ 
ing to the Court’s decision, a wrong having been 
committed on such persons in the past, they are not 
only to be forever barred from attempting to have 
it righted, but from even presenting any other claim 
to these lands, or in any way contesting the right 
of appellant on any ground to have his application 
allowed. None of these people were before the 
Court; they have not been afforded an opportunity 
to be heard as to the merits of any claims they may 
have, either by the Secretary of the Interior or by 
the Court, because the Secretary disclaimed juris¬ 
diction to hear them on the ground the land was not 
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public land, and they were not brought before the 
Court. 

On the motion to dismiss, the Court held none of 
them were necessary parties. The conclusive result 
of such ruling is that the Court could dispose of the 
issues presented, without them, and it follows,, 
therefore, that the Court was not attempting to 
decide any matter that would in any way affect 
their rights. If so, the decree could not adjudicate: 
anything with respect to them. They could not be 
enjoined from presenting their claims to the Secre¬ 
tary of the Interior when they were not before the 
Court. If they can present them, it is self-evident 
the Secretary in the performance of his official duty 
must consider them for ivhat they are worth. Ap¬ 
pellant apparently assiunes in advance they will 
be allowed. There is no warrant for this. This 
conclusion is as far wide of the mark as most of 
the others indulged in the argument. But if the 
Secretary is to consider them on the same plane as 
he will consider appellant’s, and the law gives any 
claimant to public land the right to have his claim 
so considered, then unless the Secretary’s action is 
to be arbitrary, he is bound to ascertain the facts 
upon which the several rights asserted are predi¬ 
cated. That is the sole purpose of the hearing, the 
•holding of which appellant now seeks to enjoin. 

Appellant says that because he alleged in his bill 
(Brief, pp. 2 and 3) that his lieu selection was 
tendered in conformity with all the provisions of 

20910—28-3 
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law, and that it was valid and that the land was 
unoccupied and subject to selection, and appellees 
admitted this by their motion, it has established 
his title to the land, as against all persons whether 
parties or not. But in the first place the motion 
to dismiss, like a demurrer, admits only matters of 
fact, well pleaded, and not conclusions of law. This 
is a conclusion of law. 

Identically the same averments were in plaintiff’s 
bill in the case of Cosmos Company v. Gray Eagle 
Company (190 U. S. 301), and the Court referring 
to the character of them said (p. 308) (italics 
supplied): 

If the Land Department has any jurisdic¬ 
tion over the subject matter, the question of 
the sufficiency of the protest is one for the 
decision of that department, and its right 
to decide thereon is not taken away from it 
by the averment of a legal conclusion con¬ 
tained in the plaintiff’s bill that the depart¬ 
ment has no legal right to decide otherwise 
than in favor of the complainant upon the 
facts before it. 

And paragraph XVII of the bill affirmatively 
states, referring to the lieu selection— 

that in other respects the said Commissioner 
partly, hut not fully adjudicated favorably, 
the compliance of the plaintiffs (etc.), 

and in the next paragraph it is alleged that such 
favorable adjudication of the lieu selection 

has been withheld by the said Commissioner 
and by the said Secretary. 
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This is appellant’s admission in his own pleading 
and yet he now asserts he is entitled to a patent in 
spite of a favorable decision. The Supreme Court 
has put at rest any such claim, in the decision. 

Appellant overlooks the essentials necessary to 
uphold the doctrine of res judicata, and which 
always control its application. Before this princi¬ 
ple can be successfully invoked the record in the 
suit in which it is set up must show that in the pro¬ 
ceeding in which the judgment relied on was 
entered the parties in the two actions are identical; 
that the issues are the same; and that the decision 
rendered covered those issues. (34 C. J. 799; 
Murphi^ Chair Company v. American Radiator 
Company, 137 N. W. 791; Turner Township v. 
Williams, 97 N. W. 842; Siegfried v. Bond, 65 Atl. 
72.) It is apparent on the face of the record the 
persons mentioned in the bill are not parties here. 
The issues are different. Their claims were denied 
on the one ground that the Secretary lacked juris¬ 
diction to entertain their claims because the land 
was private property. The Court now says it is 
public land and thereby confers jurisdiction upon 
the Land Department to consider and dispose of all 
claims thereto. 

In the Cosmos Company v. Gray Eagle Company 
case (190 U. S. 301), at page 312 of the opinion, 
this language is used: 

We do not see how it can be successfully 
maintained that, without any decision by 
any official representing the Government, 
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and by merely filing the deed relinquishing 
to the Government a tract of forest reserve 
land and assuming to select a similar area of 
vacant land open to settlement, the selector 
has thereby acquired a complete equitable 
title to the selected land. The selector has not 
acquired title simply because he has selected 
land which he claims was at the time of selec¬ 
tion vacant land open to settlement, nor does 
the filing of his deed conveying the land re¬ 
linquished and the abstract of title with it 
show necessarily that he was the owner of the 
land as provided for by the statute. So far 
as his action goes, it is an assertion on his 
part that he was the owner in fee simple of 
the land he proposed to relinquish, and that 
the deed conveys a fee simple title to the 
Government, and also that he has selected 
vacant land which is open to settlement, and 
that therefore he is entitled to a patent for 
such land. These assertions may or may not 
be true. Who is to decide ? 

This allegation being a mere legal conclusion, it 
follows that the admission in the motion to dismiss 
gave it no conclusive or binding effect even as 
against the United States, not a party, or against 
the appellees named, which would cut off further 
inquiry as to the validity of the lieu selection. Not 
being the allegation of a material fact the decree 
of the Court decided nothing as to its effect upon 
the title to the land attempted to be selected. This 
is still an open question to be decided in the proper 
jurisdiction. As the Court has determined, the 
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land is public land,. it. has by such holding fixed 
jurisdiction in the first instance in the Interior 
Department, and it becomes the duty of the Secre¬ 
tary to consider the sufficiency and legality of the 
selection, and whenever any protests are made to 
him against the allowance of the application, 
whether by the persons named in the bill or others, 
to receive and consider them, upon whatever 
grounds they are based. Appellant now asks the 
Court to hold that because some had been errone¬ 
ously rejected, none of the persons can protest or 
contest the propriety of allowing his selection on 
any grounds they see fit to set up. Even though the 
ground of the protest might ultimately be held 
not* well taken, this would be no reason for declin¬ 
ing to consider it. The purpose of the hearings 
ordered may well be to gather evidence from which 
the Secretary can intelligently determine, among 
other things, this very question. When he gets 
the evidence he may reject the protests and refuse 
to allow any claims of protestants, and approve 
the sufficiency and legality of appellant’s selection, 
but this can not be arbitrarily determined or de¬ 
manded in advance. The fact is such claims and 
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protests are now before the Secretary for considera¬ 
tion. The Court has, at the instance of appellant, 
said the land was public land and that the Secre¬ 
tary of the Interior must assume the jurisdiction 
he had previously denied upon an erroneous 
ground, and impressed on him by the very law 
under which appellant’s selection was filed. The 
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Court will not attempt to deprive him of that 
jurixsdiction or tell him what he shall decide, upon 
the facts disclosed by the hearings or further in- 
vestigation, if deemed necessary, limited only to 
the known conditions at the time his selection was 
filed and completed. 

In giving such consideration to protests lodged, 
the Secretary is not declining to give full legal force 
and effect to appellant’s rights. His only right is 
to have his selection considered in the usual way, 
and if his application is found good, upon all the 
evidence considered, have it allowed. But the 
Court will not ask the Secretaiy to arbitrarily de¬ 
termine in advance that it is valid and sufficient 
and that the land is subject to selection. To so 
construe the decree would overreach the jurisdic¬ 
tion of the Court. 

The specific relief asked in the prayer of the bill is 
in terms almost identical with the language of the 
decree, and all he asked was that his application be 
not canceled because of the erroneous holding that 
Gleason was the owner of the land and entitled to 
a patent. The Court could determine nothing more 
than it was asked to determine, and it was not called 
upon to pass upon the rights of any other adverse 
claimant, nor of the United States, but only upon 
the right of the Secretary to reject appellant’s ap¬ 
plication upon the single groimd mentioned. The 
only right of appellant passed upon by the Court 
was his right to be heard, and not whether he did 
or did not have a valid right and a title in particu- 
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lar land through its exercise. The decree fully 
protects him in this and it is now squarely up to the 
Secretary to decide this and to that end he has set 
about to gather evidence believed by him to be ma¬ 
terial in the disposition of appellant’s asserted 
claim. That is all there is to it. No question of 
title to the land, or any interest or estate in it, was 
even indirectly before the Court for decision so far 
as appellant was concerned. 

The decree here must be so construed as to sus¬ 
tain the jurisdiction of the Court to render it, and 
this the Court has done by the plain language used, 
and the Court of Appeals by clear expression has 
purposely so limited it. But appellant is insistent 
the decree be extended beyond the jurisdictional 
limits by construing it to decide the question of 
title to the land itself against the undisputed owner, 
the United States, and against all others, whether 
named or not named in the bill, who may have or 
might hereafter assert a claim to it. And all this 
upon the theory that the motion to dismiss filed 
by the appellees in their own behalf, must include 
all others, even though not parties to the proceed¬ 
ing in which the admissions were made. The fal¬ 
lacy of the whole of such argument lies in the as¬ 
sumption that the doctrine of res judicata can be 
invoked against persons not before the Court. The 
question whether a matter is res judicata is one of 
fact, or mixed law and fact, and must be deter¬ 
mined as any other question, and the party against 
whom it is raised must be a party to the suit so 
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that he can have an opportunity to contest it. The 
parties, appellant insists, are wholly cut off by the 
application of the rule he sweeps aside with a ges¬ 
ture as unworthy of notice. The trial of the issue 
of res judicata is no different from the trial of any 
other issue, and the one who would be adversely 
affected by the ruling requested is an indispensable 
party. 

It is submitted the decree herein can not be con¬ 
strued to pass title to the land involved to appellant 
without upsetting the whole theory upon which it 
is based, and actually ousting the jurisdiction of the 
Court in the premises. 

The recitation of action taken on the claims of 
the third persons other than Gleason, was wholly 
immaterial. Appellant’s right under his lieu- 
selection application was not and could not be 
changed or altered by reasons of such claims having 
been en*oneously rejected. The allegation had no 
place in the bill. The motion, therefore, operated 
as an admission neither one way nor another upon 
such allegations. Only material matters well 
pleaded are affected by a demurrer or motion to 
dismiss. 

The issue being determined, the decree must be 
construed with respect to it, the jurisdiction of the 
Court being at the same time upheld. The only 
issue has been pointed out. It is clear, therefore, 
the motion to dismiss appellant’s bill admitted only 
that the Secretary of the Interior rendered a de¬ 
cision which held that a supplemental patent should 
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be issued to William H. Gleason, his heirs and as¬ 
signs, upon the stated ground that title to the land 
had previously passed to Gleason under a prior 
patent, and that he had refused to consider appel¬ 
lant’s lieu selection for the same reason. 

It is so well settled as to be removed from the field 
of argument, that after the legal title has passed 
from the United States, the jurisdiction and au¬ 
thority of the Secretary of the Interior as to such 
land is terminated. This rule is without qualifica¬ 
tion. As a corollary it is equally well settled that so 
long as the title remains in the United States the 
land is public land, and the jurisdiction of the Sec¬ 
retary of the Interior to administer it as such will 
not be controlled by the courts. 

That rule obtains here and there need be no vio¬ 
lation of it, if the decree rendered be construed in 
the light of the issue presented and the facts ad¬ 
mitted by the motion to dismiss. 

So far as the Secretary of the Interior is con¬ 
cerned, he has accepted the finding of this Court in 
•this case that the land is public land. But this find¬ 
ing is equally binding upon appellant and he is 
brought within the rule, that the minute its pub¬ 
lic character is fixed, that instant the Secretary’s 
-duty, jurisdiction, and authority attaches to look 
to the'proper disposition of it, and at the same time 
the jurisdiction of the Court ends to control his in¬ 
vestigation into the facts necessary not only ‘Uo 
•give full legal force and effect to his selection,” if 
fhere are no other claims asserted, but if there are, 
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to a full investigation and consideration of all such 
claims. 

But he now asks the Court to relieve him from 
the operation of the settled ride, oust the jurisdic¬ 
tion of the Secretary in, the first instance, and to 
determine for the Secretary all the questions which 
by law have been committed to him, in order to 
properly administer and dispose of the public 
domain. What is the basis of the demand? It 
rests solely upon the fact that he alleged in his bill 
he had a valid right to make a lieu selection; that 
the land involved had been subjected to that right 
by a proper application; that the bill recited that 
the land was unoccupied public land subject to 
such selection; and that as the motion to dismiss 
admitted, for the purposes of the motion, the allega¬ 
tions, those questions are now fully determined. 
But he overlooks, apparently on purpose, some of 
the other things which the motion admitted with 
equally binding effect. 

First. The bill discloses on its face that his appli¬ 
cation had been rejected solely and only because the 
Secretary had consistently held the land was not 
public land and, therefore, could not have been 
granted or approved by the Secretary. All ques¬ 
tions as to the validity of appellant’s lieu selection; 
whether he had valid right to exchange; whether 
he had subjected the land to such selection by a 
proper application, and whether it was occupied 
or unoccupied and subject to homestead entry at 
the time the selection was tendered, because of the 
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alleged and admitted holding of the Secretary that 
it was not public land, became wholly immaterial, 
as with that finding it is self-evident they did not 
and could not have any place in determining the 
action taken by the Secretary based upon his hold¬ 
ing that he had lost jurisdiction through his finding 
that title had already passed to another. Had an 
answer been put in denying those allegations, the 
first inquiry of the Court under the theory it 
adopted would have been as to the character of the 
land. Until this was determined nothing else mat¬ 
tered. If it found with the Secretary that it was 
not public land, that would have been the end. 
When the Court found it to be public land, that also 
disposed of the matter, for this was a finding that 
the error of the Secretary was the sole ground for 
rejecting appellant’s selection, and the Court would 
• then and there, as it did, say to the Secretary of the 
Interior, “You must not reject the selection upon 
this erroneous ground, but receive and consider it 
on the merits and give full legal effect to it, and 
to appellant he would have said, and did say, “I 
will receive no proof of the allegations touching the 
validity of your selection, nor your right to take 
this particular land imder it, as they are not only 
now immaterial, but are not properly within the 
cognizance of the Court, and these questions you 
must litigate before the Secretary of the Interior, 
whose jurisdiction in the premises is exclusive.” 
{Cosmos Co. V. Gray Eagle Co., supra; United 
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States V. Schurz, 102 U. S. 378, 395; Steel v. Smelt¬ 
ing Co., 106 U. S. 447, 450.) 

What then becomes of the claim of res judicata? 
The motion admitted only material matters prop¬ 
erly pleaded. It could not go beyond this. The 
Court of Appeals with startling frankness told ap¬ 
pellees they had admitted themselves out of Court, 
but it can be as truthfully said that so far as the 
claim of res judicata goes in affording appellant the 
additional relief he now seeks, he has alleged him¬ 
self out of court. 

Second. Another equally fatal element is sought 
to be covered up or evaded in appellant’s petition 
and brief. The bill also disclosed on its face that 
there were at least some others who might have 
some claims proper to be considered. True he may 
also have alleged facts which he believed were suf¬ 
ficient to dispose of those claims, and now says the 
motion admitted all this so that further inquiry into 
them is foreclosed. Just how any of this historical 
recitation of other claims could be material to the 
only right which appellant could possibly have, viz, 
to have his application considered on the merits and 
not rejected upon the sole ground that the land 
being private land, the Secretary was without 
jurisdiction to-so consider it, is difficult to under¬ 
stand. If they were not material, the motion did 
not operate on them one way or the other. But the 
bill further showed such claims as were mentioned, 
were rejected upon precisely the same ground as 
was his. The Secretary had treated all alike and 
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for the same reason. He had been consistent even 
if he was wrong. But appellant now asks this Court 
to hold that because he was the first to bring an 
action to uncover the wrong, the rights of these 
parties are cut off from any further consideration 
though they may have been prior in time and have 
had no more opportunity to present their claims and 
have them considered than he has had and not only 
this but they are prevented from showing what they 
did with respect to occupation and improvement of 
the land, on the erroneous theory that it was private 
property. His plan is unique, and it works out 
like this: 

He alleges in detail matters touching the claims 
of others. He asserts the admission by the motion 
to dismiss establishes the truth of all such allega¬ 
tions and thus clears the path of all such possible 
obstacles. It becomes pertinent to inquire who 
made the admission and for what purpose. Mani¬ 
festly the only purpose was to enable the Court to 
consider the issue raised cmd nothing else. That 
issue was to have appellant’s application considered 
on its merits and not rejected because of the erro¬ 
neous holding of the Secretary that the land was 
privately owned. There was no issue as to any 
matter connected with the claim of any third per¬ 
sons not before the Court. 

As to who made the admission the record is con¬ 
clusive. It was by the appellees acting officially. 
None of the persons who were dragged into the pic¬ 
ture merely as exhibits had anything to say about 
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it. They admitted nothing. The Secretary of the 
Interior was not representing them. He could 
make no admissions that would affect any rights 
they may have. They were not even parties. And 
yet appellant now argues with an apparent confi¬ 
dence that, by what he considers ingenious plead¬ 
ing, he has in some way drawn them in and while 
refusing to make or permit them to be made parties, 
has, nevertheless, cut them down, and wants the 
Court to aid in the legal massacre. 

The record shows the issues were made up on the 
bill and motion to dismiss. The finding and decree 
rest on these pleadings. Affidavits, motions, and 
what not, filed subsequently could not change the 
issue. Nothing can change it after judgment. That 
is not possible. 

One of the grounds of the motion was that the 
bill showed on its face other parties were necessary 
and indispensable. The Court held otherwise be¬ 
cause no question of title other than through the 
patented Gleason homestead was involved. This 
was as binding on appellant as on appellees. It 
follows that no issue could possibly be litigated that 
was not one solely between appellant Read, and 
these appellees, acting as officers of the United 
States in an administrative capacity, and no decree 
could be entered which would directly or indirectly 
affect the rights, claims, or interests of others. The 
plea now that any such rights were determined by 
the decree, under a claim of re$ judicata, is incon¬ 
sistent and contradictory, for the decree is a two- 
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edged instrument in that when it cut off the persons 
he now seeks to reach by holding their presence was 
unnecessary, it cut as deeply into his present de¬ 
mand by amputating the immaterial part of his bill 
which he advances to uphold his claim of res 
judicata. 

Appellant urges that the hearings ordered are for 
the express purpose of trying to discover the exist¬ 
ence of adverse claims. Nothing can be further 
from the truth. Every question upon which testi¬ 
mony is to be taken is involved in protests and ap¬ 
plications now actiudly lodged in the Land Depart¬ 
ment and to which the Secretary of the Interior, by 
reason of the finding of this Court that the land 
involved is public land, is bound by law to give full 
consideration. Appellant states all of these mat¬ 
ters are stale. It may be the evidence will so dis¬ 
close and that they should be rejected. But because 
they may have to be denied is no warrant for saying 
they should not be considered. This would be to 
prejudge them. Such action would be arbitrary. 
Appellant is invited to be present at the hearings 
and submit any testimony he cares to produce, not 
only to sustain his right, but to overthrow any that 
he thinks are adverse to him. He is not being cut 
off as he would have the Court cut off his supposed 
adversaries, but is being given the fullest opportu¬ 
nity to be heard in support of this or any other 
claim he desires to assert with respect to the disposi¬ 
tion of the land. 
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If there were no protests, and no adverse claims, 
the land being public land, the Secretary would 
still be bound to inquire into the legal sufficiency 
of appellant’s claim. The title is still in the United 
States. The Secretary can not direct any dispo¬ 
sition to be made of it to appellant or anyone else 
until he is satisfied the law governing the manner 
of its disposition has been met. Yet in his present 
petition appellant asks the Court to decide for the 
Secretary the procedure to be followed in making • 
his investigation. Though he has had the Court 
recommit the matter to the Secretary he now turns 
and asks the Court to prevent him from proceed¬ 
ing. It is difficult to follow this line of argument, 
and we again submit it is advanced for no other 
purpose than to mislead the Court and delay the 
action the Secretary must take if he is to carry 
out the decree of the Court, which he has long since 
accepted just as written and as construed by the 
Court of Appeals, as the law of the case, to which 
he is now trying to conform his action, and give 
to the application of appellant full legal force and 
effect. 

The authority of the Secretary of the Interior to 
dispose of and the right of appellant to acquire 
public land, under the law imder which the right 
here is asserted, is limited to “vacant, unsurveyed, 
nonmineral public lands which are subject to home¬ 
stead entry not exceeding in area the tract covered 
by such claim or patent.’’ (Act of June 4,1897, as 
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iimended, 31 Stat. 614.) Whether the land in ques¬ 
tion was of the class described at the date of appel¬ 
lant’s selection is a question of fact for determina¬ 
tion in the first instance by the Secretary of the In¬ 
terior. Questions concerning appellant’s right can 
be raised in the Land Department at any time, 
either by third persons through protests or contests 
or by the United States. In fact, the appellant’s 
right requires affirmative proof of all facts neces¬ 
sary to establish his claim. An assumption that no 
protest not filed or existing at the time appellant’s 
application is made, has nothing upon which to rest. 
It can be raised at any time while title to the land 
remains in the United States, and the jurisdiction 
of the Secretary of the Interior in the premises is 
undisturbed until title passes. {Michigan Land & 
Lumber Co, v. Rust, 168 U. S. 589; Brown v. Hitch¬ 
cock, 173 U. S. 476; Hawley v. Diller, 178 U. S. 
488.) 

There has been no proof yet made by anyone, not 
even by appellant, which has received official con¬ 
sideration of appellees, that the land applied for 
was at the time he filed his application, or prior 
thereto, vacant and imoccupied. There are pend¬ 
ing in the Department sworn protests against the 
allowance of Read’s application based upon the 
eharge that the land was at the time his applica¬ 
tion was filed, occupied by another or others; that 
their possession was open and notorious and actu- 
.ally known to appellant; yet he argues the Court 
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should not permit investigation of the charge^ 
There mav be method in his madness! Does he 
fear an ascertainment of facts? Is he trying to 
secure title to land of the United States contrary 
to the plain provisions of the law under which he 
makes application? Is he unwilling to stand or 
fall upon the merits of the claim he asserts? If 
not, why is he asking the Court to cut off proper 
investigation ? 

The matters essential to the recognition of appel¬ 
lant’s claim have never been inquired into by the 
Department or by the Court, but he is demanding 
the issuance of a patent regardless of what a fair 
investigation may disclose, and says the decree of 
this Court so directs. 

The extravagant assertions made in the brief of 
the purpose of the appellees in ordering the b;oar- 
ing finds no suppori any place in the record. Ap¬ 
pellant goes so far as to forecast to the Couri the 
action of the Secretary though the evidence upon 
which such action must rest has not yet been offi¬ 
cially considered though taken under the order of 
January 4, 1928 {supra), and appellant is evi¬ 
dently now seeking to prevent its consideration. 

The appellees state that no claim is now made 
or ever has been made that the original decree has 
been amended or changed in any way. Nor is any 
amendment of this decree necessary when fairly 
construed. If anv doubt existed in the mind of 
appellant as to its meaning, this should have been 
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removed by the last expression of the Court of' 
Appeals. That Court says: 

The decree in this case does not direct 
the Secretary to issue a patent to the lands- 
in question. 

It follows that if he is not to issue a patent on the 
record made, he is bound to proceed in the usual 
way and ascertain the true facts, before such patent 
issues to anyone. But in the face of this Read at¬ 
tempts to put blame upon appellees because they 
must decline to accede to his insistent demand that, 
patent issue at once to him. 

Time has been taken to try and bring the record, 
facts to the mind of the Court. They are their own 
answer to appellant’s brief and once ascertained the 
Court need not go beyond them, in affirming the 
decision below denying the pending application for 
a so-called supplemental order, the effect of which 
would be to change the whole theory of appellant’s 
case as made by his bill and at the same time be in 
excess of the jurisdiction of the Court. In the case 
of Work V. Louisicma (269 U. S. 250, 261), brought 
in the District of Columbia, the Court made a part 
of its decree a direction of the same kind appellant 
asks the Court to now read into this one, which 
would have operated to compel the issuance of a 
patent to the claimant. The Supreme Court struck 
this direction from the decree and said: 

If, as urged, the effect of this supplemen¬ 
tal clause is to divest the United States of 
title to the lands and leave the Secretary to 
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do nothing but furnish the State evidence of 
title in final recognition of its asserted rights, 
the decree in this respect is plainly errone¬ 
ous aside from any question as to the scope 
of the bill or the necessary presence of the 
United States as a party. * * * 

We think that the supplemental clause 
which we have quoted, in effect requires the 
Secretary to recognize that the State has al¬ 
ready established its right to the lands and to 
do nothing fui’ther in reference to them ex¬ 
cept to furnish it evidence of title in final 
recognition of such established right, and 
restrains him from investigating and deter¬ 
mining, without reference to the mineral 
character of the lands, whether they were in 
fact swamp and oveidlowed lands, before giv¬ 
ing final recognition to such right as the 

State mav establish under either of the Acts 
•/ 

and issuing to it any evidence of title. The 
decree is accordingly modified by striking 
out this supplemental clause. 

Stripped of its disguise the claim advanced by 
appellant amounts to this—that he is unwilling to 
abide by the Court’s decree that no patent issue to 
him until his right to it has been considered, and 
indirectly seeks to force the issuance of such patent 
by cutting off the only possible means of inquiry 
bv which the necessarv facts can be ascertained. 

V ^ 

In effect he says he is the owner of this land and 
denies both the correctness and the binding force 
of this Court’s decree that it is public land of the 
United States, and by indirection and mere subter- 
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fuge based upon a self-evident false premise, at¬ 
tempts to force the Court to a repudiation of the 
very finding that was in the first instance essential 
to the maintenance of his suit. Unless the Court 
had found at the very outset this land was public 
land, his bill would have been dismissed. Being 
public land, his application to select it as lieu land 
must be treated and considered as are all other 
applications to acquire title to it, and in the same 
foriun. Had the Court done no more than over¬ 
rule the finding of the Secretary that the land was 
private land, and fix its status as public land, the 
immediate effect of this action was to transfer the 
jurisdiction of the Court to the Secretary of the 
Interior, and if the latter then declined to give full 
consideration to appellant’s application, by proper 
mandate the Court would require him to do so, but 
would carefully refrain from attempting to control 
the manner in which the Secretary proceeded to 
such consideration, or in directing the decision 
finally to be made on such consideration, by substi¬ 
tuting in advance the judgment of the Court, for 
that which it had just said must be first rendered 
by the Secretary. There is no escape from this 
conclusion. 

V. More is involved in what appellant would have 
the Court believe is an innocent petition of only 
minor importance than the mere consideration of 
the disposition of this one tract of land. More is 
involved than was ever contemplated in the bill or 
urged originally in support of it. The whole prin- 
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<»iple as to whether in the disposition of the public 
land the jurisdiction is to be transferred to the 
Courts or left where Congress placed it is concealed 
in it. This is disguised in the petition by a long 
argument on res judicata which has no more appli¬ 
cation than has the doctrine of subrogation. Res^ 
judicata applies only when the bar of a prior decree 
is raised in a cause where the same parties or their 
privies are identical with those in the former suit, 
where the issues are the same, and the former de¬ 
cision directly decided those issues. Not one of 
these elements is present here. The right of appel¬ 
lant to select this land was never even remotely con¬ 
sidered in any of those proceedings, for the bill 
shows on its face affirmatively that the appellees 
refused to consider it because they erroneously held 
the land was not public land and that they were 
therefore without jurisdiction. And the bar of res 
jmdicata can only be set up like any other defense 
.and the persons against whom it is urged must be 
before the Court and given an opportunity to be 
heard, if their rights are affected. 

It is submitted the granting of the relief asked 
would so enlarge the decree entered as to open the 
whole matter, put it on an entirely different theory, 
which if before the Court at the outset would have 
from the very necessity of things resulted in an 
outright dismissal of the bill. 

The attention of the Court is called to the fact 
that heretofore the appellees filed a motion request- 
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ing this Court to affirm the judgment of the Court 
below or to dismiss the appeal, and that the Court 
continued the hearing thereof until the argument 
of the merits in due course. Argument and cita¬ 
tions of authority in support of said motion, which 
was made under section 2 of Rule 16 set forth on 
page 25 of the Revised Rules of this Court for 
1927, are appended to the motion. The appellant 
filed his response to the said motion advising the 
Court that in section 9 of his brief he has answered 
the points raised by the motion, and appellees now 
insist that said motion should be sustained for the 
general reason that the purpose of the suit below 
has been rendered moot by the performance of the 
thing sought to be enjoined and that the question 
attempted to be appealed from is not one subject 
to appeal. 

Upon the merits, however, if the foregoing mo¬ 
tion be denied, the action of the lower court should 
be affirmed. 

E. O. Patterson^ 
Solicitor Intenor Department, 

O. H. Graves, 

Assistant to the Solicitor, 
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